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I
 offering this Treatise to the notice of the Profe

ion, 
the Author feels hilll
elf called upon to say a fe'v words 
in explanation. lIe is far from iUlagining hinlself very 
conlpetent to discharge the task he has attempted. Yet, 
,vhen he considers that up to the present day there has 
appeared not a single ,york on this not unimportant sub- 
ject, he ventures to hope that even this compilation ulay 
be fount! of '3ervice. [t ,vas the want under ,,,hich he 
personally laboured of the lueans of inforn1Ïng himself 
upon the present state of the Ja'v relating to the Ronlan 
Catholic body in Britain and its colonies, that first led 
the Autllor to undertake, for his own benefit, those 
in<! uiries, the results of "hich he no,v !)reSUnles to lay 
before the public. In doing so, he is quite conscious of' 
the nlany inlperfections which are very likely to abound 
in a ,,""ork of the first impression. But if he shall have 
succeeded in facilitating the further researches of nlore 
able and learned inquirers than hinlself, and of (.learing 
their path of some of those elnbarrassments which he 
has found upon his own, the Author's success ,,,ill have 
been quite equal to his expectations. 
As far as the Author is a',""are, he has endeavoured 
TIC' er to luake u
e of the industry of other cOlllpilers 
,vithont ack nowledgnlcnt. For tbe concluding Chapter 
upon Colonies, he i:s c
pecially re
pon::;iLle. The 
ilence 
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PREFACE. 


of Mr. Justice Story, 
lr. Burge, and other ]earned conJ- 
111entators, upon this interesting point in the conflicts of 
iluperial ,vith local laws, has been frequently lamented 
by those to ,vhom SOUle inforl11ation would have been 
I' . 
particu]arly desirable. 
\Vhere so 111uch doubt exists as to the present appli- 
cabiJity of certain ancient statutes and supposed legal 
1uaxinls, the Author feels every confidence in craving, as 
he does, the indulgence of his readers for the views he 
has occasionalI y expressed. He 1110re especially refers 
to the Chapters on Charities. 
I t has been a rule with him to confine his work, as 
nluch as possible, to the laws peculiarly, and eo nomine, 
affecting the Ronlan Catholics. Circnmstances have 
occasionally created exceptions to this rule. To some 
la,vs nonconformists of every deno111ination are equally 
subject. In other instances, and particularly in that of 
the law of Charities, it was difficult to adhere to the 
ru]e ,vithout incurring the hazard of not being suffi- 
ciently understood. Perhaps he has acted wisely in 
deserving the censure of pro]ixity, rather than the self- 
reproach of the poet :- 


- Brevis esse laboro ;- 
Obscurus fio.- 
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CHAPTER I. 


nO
IA x CATHOLICS. 


Is the modern language of the law, those who acknow- 
ledge the religious supremacy of the see of Rome, and are 
in communion 'with it, are called Roman Catholics. By 
the 31 Geo. II I. c. 32, those persons professing the 
popish religion, or holding communion ,vith the see of 
Ron1e, who desired to take the benefit of that act, \\ere 
required to swear in terms that they profes"ed the 
ROlnan Catholic religion. No such clause is contained 
in the oath non appointed to be taken by then1 : )'et the 
same appellation of Ron1an Catholic continues to distin- 
guish persons of dlat church in an the acts that have 
followed the 3] Geo. III. c. 32 (a). 
In all the penal acts they ,,'ere styled Papists, Papishes, 
or persons profe
sing the popish religion. This nalne 
has been generally considered one of reproach, and 
a learned writer ha
 remarked that the 1110re modern is 
also the more liberal distinction (b). It ,vas not intro- 
duced, ho,yever, at the period of the first Relief _\ct (c). 


(a) See the 10 Geo. IV. c. i; 2 & 3 
'Vill. IV. c. 115; and the subsequent 
acts cited in the ('ourse of this work. 


(6) Toml. Jacob's Law Diet. tit. 
Papist.,.. 
(c) IS Geo. Ill. c. 60. 


Ii 
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RO:\lAN CATHOLICS. 


ROlnan Catholics continuetl to be descriLe<.l as papi
h
 
and popish persons until the passing of the 31 Geo. II I. 
c. 32, \vhich was the next in order. 
N either the ancient nor the nlodern nanles are older, 
of course, than the Protestant Reforlnation in the six- 
teenth century. Previous to that event there existed no 
reason for their receiving any specific appellation \vhat- 
ever. In old acts of parlian1ent, the king"s lieges are 
sometiules spoken of a
 matris ecclesiæ .fideles. But C0111- 
munion \vith ROBle being at that till1e \varranted at la'v, 
those in such cOllnnunion \yere known to the la,v only 
3S 111ell1bers of t.he Established Church, and by no nleans 
because of their foreign cOlnmunion. 
In reviewing the present state of the law as it affects 
Ronlan Catholics, it \vill be necessary to observe two 
great divisions of inquiry. The Relief Acts <.lid not ab- 
solutely repeal all the oppressive enacÍ1llents froln which 
they \vere inten<.led to relie,'e R0111an Catholics. By far 
the greater part of these continued in force, nOÌ\vith- 
standing the Relief Acts. The legislature never meant 
to elnancipètte the consciences of any R0111an Catholics, 
but such as were ,vining to give securities not to weaken 
the established institutions in church and state. Scarcely 
a siligle concession can be nallled, in fact, to which con- 
ditions aloe not inseparably attached by the enactluent 
itself. If any ROll1an Catholic should be desirous of 
the relief afforded by the lneasure, he n1ust prepare 
hinlself to accept the ternlS on which it is afforded. If 
he declines the terlns, he deprives hinlself of the relief; 
and, \vith a very trifling exception, all the penal code 
continues to be in force against him. It 11lay even be 
reasonably doubted ,,,hether such a persolJ is entitled to 
the more liberal designation of ROll1an Catholic. Not 
within the Relief Acts for one purpose, it seelllS difficult 
to understand that he can place himse]f \vithin them fOt- 
another. 
What the tprnlS or conditions alluded to are, ,viII be 
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})).e
elltly consiùered. 111 tilt' luean t i lue it ula y h
 oh- 
serycd that thcir etfcct has Lc '11 to diviùe the }{0111an 
Catholie
 of l
ngland into t" 0 ùistinct scction
. 'rhe 
di
ahiljtie;:, afto"cting these will be lllore conyeniently 
handled unller a corresponding division of this treatise. 
'V e 
han fi rst inquire into 
uch as arc general,-aff"ecting 
all I
Ol})an Catholics alike, ,vhether qualified under the 
J
elief Acts or not. ] n the next place \ve shall limit 
our inquiry into such as exclusi\'ely concern certain 
l{onlan Catholi('
, by reason of their not being qualified 
under tho
e enacÍluents. 'Ve shall hereafter consider 
both of these in their above orùer. But, for the present, 
it lnay be not altogether out of place to premise here a 

hort ,'ieu. of thp principal conditions which are attached 
to the relief affordpù by the enactnlents in question. 


n:l 
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CHAP'TER II. 


THE ROMAN CATHOLIC OATH. 


UNDER the 10 Geo. I V. c. 7, intituled "An Act for 
the Relief of His l\Iajesty's Roman Catholic Subjects," 
(sections 2 to 23,) the following oath is to be taken by 
the Roman Catholics of this realm in lieu of all other 
oaths and declarations prescribed by former Relief Acts, 
except the oath formerly taken by them to enable them- 
sel ves to hold property, tllat oath being abolished by 
section 23. Nevertheless, the oaths of allegiance and 
disavowal of the Stuart line lllust still be taken under 
the 6 Geo. III. c. 53, s. I, and the 1 Geo. I. st. 2, c. 13, 
SSe 10, II, 'whenever required so to do, under the pains 
of popish recusancy convict in case of reîusal, (see post, 
p. 19). For neither of those acts was a relief act, nor 
consequently are they within the Ineaning of the above 
enactn1ents (d). 


" I, A. B., do sincerely promise and swear, That I win be faithful and 
bear true allegiance to her majesty Queen Victoria, and will defend her to 
the utmost of my power against all conspiracies and attempts whatever, 
which shall be made against her person, crown, or dignity. And I will do 


(d) Sixth Report of Commission- 
ers on Criminal Law, p. 97. It should_ 
be mentioned, too, that the language 
of the 23rd section of the 10 Geo. IV. 
leaves it very doubtful what is the 
true construction of it. ' , No oath 
or oaths shall be tendered to, or re- 
quired to be taken by, &c. for en- 
abling them to hold or enjoy any 
real or personal property, other than 
such as may by law be tendered to 
and required to be taken by her ma- 
jesty's other subjects." The literal 


sense of this clause would import 
that Roman Catholics are deprived 
of the benefit of the former Relief 
Acts, and must take such oaths as 
may still be required of Protestants, 
unless they have protected themselves 
by qualifying under the 10 Geo. IV. 
c. 7 ; but probably, by a liberal inter- 
pretation of a remedial enactment, 
the courts would understand such 
oaths to have been intended as are 
necessary to the holding of property 
by other subjects; t,iz., none at aU. 



rilE HO'IA!'. CA"l'HULIC OATH. 


,t) 


my utmo
t endeavour to disclose and make kno" n to her majesty, her heirs 
and successors, all treasons and traitorous conspiracies which may be formed 
against her or them. And I do faithfully promise to maintain, support, and 
defend, to the utmost of my power, the 
ucce5:,ion of tbe crown; which suc- 
cession, by an act intituled, An Act for the further Limitation of the Crown, 
and ðetter seCl ri 19 the Right8 nd Liðerties of the Suðject, is and stands 
limited to the Princess Sop/lin, Electress of Hanover, and tbe heirs of her 
body, being Protestants; hereby utterly renouncing and abjuring any obe- 
dience or allegiance unto any other person claiming or pretending a right to 
the cro" n of tbis realm. \nd I do further declare, That it is not an article 
of my faith, and that I do renounce, reject, and abjure the opinion, that 
princes excommunicated or deprived by the pope, or any other authority of 
the see of Rome, may be deposed or murdered by their subjects, or by any 
person whatsoever. And I do declare, That I do not believe that the Pope of 
Rome, or any other foreign prince. prelate, person, state, or potentate, hath 
or 011ght to have an} temporal or civil jurisdiction, power, superiority, or 
pre-eminence, directly or indirectly, within this realm. I do swear, That I 
will defend to the utmost of my power the settlement of property within this 
realm, as established by the laws. .\.lld I do hereby disclaim, disavow, and 
solemnly abjure any intention to subvert the present church establishment, 
as settled by law within this realm. And I do solemnly swear, That I 
never will exercise any privilege to which I am or may become entitled, to 
disturb or weaken the protestant religion or protestant government in the 
United Kingdom. And I do solemnly, in the presence of God, profess, tes- 
tify, and declare, That I do make this dec1aration and e\ery part thereof, in 
the plain and ordinary sense of the words of this oath, without any evasion, 
equivocation, or mental reservation whatsoever. So help me God." 


Time and Place of taking the Oath, in general. 
All persons profe:;sing the Catholic religion, and de- 
t'il'ou
 of being relieved fronl the disabilities, incapaci- 
tics, and penaItic::" spccified in the various Relief ...\cts 
(except tlH
 di
ability of holding or enjoying real or 
per
ona] propcJ'ty), D1ay personally appear in any of the 
courts of Chancer}, Queen's Bench, Common Pleas, or 
:Excheqner, at 'Yeshninster, or in any court of General 
Quarter 
c"sions for the county, city, or place, ".here 
such persons ::,hall reside, and tllere, in open court,... be- 
t" een the hour:; of nine in the ]lIorning aud two in the 
afternoon, take and subscribe the abo\"e oath. (10 Geo. 
I \T. c. 7, s. 23; 31 Geu. III. c. 32, s. 1.) 
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THE ROMAN CATHOLIC OATH. 


By Peers, &"c. 
Peers and Inelllbers of the Lower House l1lust take 
and subscribe the oath at the tiule they take their seats 
or vote, under the sanle penalties as are awarded in the 
case of protestant lnelnbers of the two houses so offend- 
Ing. (10 Geo. IV. c. 7, s. 4.) 


By Candidates and Electors, è"c. 
ROlnan Catholics lnay be elected, and vote at election
 
of nle111bers of parlianlent, if otherwise qualified, upon 
takiIlg the above oath. (s. 5.) 


By (.}orporate Officers, ifc. 
ROll1an Catholics elected or appointed to corporate 
offices in England, lTIUst take and subscribe upon admis- 
sion, or \vithin one Inonth previously to it, in the presence 
of the proper local officers, and in default of such, of two 
counciBors or justices of the borough, or two county 
justices. (s. 19.) But qllære as to the application of thi
 
clause to municipal corporate offices created since the act? 


By Officers of the Crown. 
It ,,'ould seen) that the provisions of the 9 Geo. II. 
c. 26, s. 3, as to tilne antI place, are, ,vith the exception 
of offices in the navy and arlny, repealed as to ROl1lan 
Catholics, by the 20th section of the 10 Geo. IV. c. 7, 
although the language of the later act is somewhat 
general and vague. Every Ronlan Catholic appointed 
to "any oHìce or place of trust or profit" under her 
nlajesty, must have taken and subscribed the oath 
,vi thin three calenùar nlonths before the appointInent to, 
or before he presunles to exercise, enjoy, or act in such 
office or place; and either in one of the courts at 'V est- 
Ininster, or in the As"ize Court, or Court of General or 
Quarter Sessions, for his county or place of residence, 
between the hours of nine in the morning and four in the 
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aftpJ"IJUUU. Tht.} pellalty fur c)t.l'rcising or eujoyiug 
uc11 
otlice or place, or 
'auy other office 01. franchise," with- 
out the (1hoye fornlalitics haying been ohservcd, is a tine 
of 2001. to the cro'\ Il 10J. each otfcllce, aud tlJe forfeiture 
of 
uch oftiCf\, place, or franchise. (::;. 
 1.) In addition 
to thc:"it.', the tint.' of 50U/., and the disal,ilities inlpu::,cd 
by the 2:> Car. 11. c. 2, H. 5, and which are referred to at 
a. later pcrioll of the treatisc, IHay, ill cases within that 
act, be 
till exactc({ (e). But fro II I the operation of the 
last-ulcutioned act, na.,"ul and Inilitary officers, whose 
cUllllni

ion
 ,vel'C nuulc out in Ireland, a.rc eÀempted b) 
the 53 Geo. 111. e. l
R. 


I3!J Ecclesiastics and 1èllcllers. 
Rùnlan Catholic ecclesiastics, of" hatever rank or orùer 
in thc church, Ulu
t take and suuc;:cribe the oath before 
otliciating or exercising their functions as such. (31 Geo. 
11 I. c. 32, s. 11.) If the 3rd 
ection of the 2 & 3 'Vill. 
I'T. c. 1 L5, extends to schoolnHlstel
, nlasters, and other 
pprsons enlployed in aU R0l11aU Catholic schools or 
places for worship, education, and charitable purposes, 
it seenlS proùable that buch person:, nlay take the oath 
a:lt allY tin1t-., <<:lS in the general calo\e of persolJs de
irous of 
tak ing the bencfi t of the 10 Geo. I 'T. c. 7, and the 31 Geo. 
I I r. c. 32. But it is doubtful whether the 2 & 3 "Till. 
I'T. c. 1 L:>, s. 3, he not in effect confined to schools and 
other places endowed unJer the provisions of that act. 
Even in the latter ca
e it !Hay be dangerous to rely upon 
t he loo
e wOJ-ding of the section. It lilerely pro,.ide;:, 
that th
 oath appointed by the 10 Geo. 1'-. c. 7, shall be 
takell at the tilue
 and in UlalJner in that act luentioned. 
JJy f
u- the more pruùent course ,youlù be for aU H,oDlan 
Catholic tutor$ ancl 
choohllasters to take and bub....crihe 
that oath hefore they entcr upon their calling. (31 Geo. 
III. c. 3
, 
. 14.) At any rate they are bound to do so 


(f!) I"ost, p. .I!}. 
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within the tinle mentioned in the 9 Geo. II. c. 26, s. 3, 
to which we shall presently advert. And it is certain 
that it will be too late to supply the omission after a 
party has been apprehended, or after a prosecution has 
been cOlnmenced against hin1. (18 Geo. III. c. 60, s. 5.) 


By J\Taval and Military 
fficers. 
Conlll1issions in the navy and army may be Inade out 
without the oath having been required at the time. (57 
Geo. III. c. 92.) But, if not taken anù subscribed then, 
the onlission n1ust be supplied at the time and in the 
manner specified hy the 9 Geo. II. c. 26, s. 3, which \viU 
be noticed under the next heading. This is in effect pro- 
vided by the 22nù section of the 10 Gpo. IV. c. 7. 


Miscellaneous Cases. 


Ronlan Catholic naval and nlilitary officers, school- 
In asters and ushers, high and chief constables, serjeants- 
at-law, counsellors-at-Iaw, barristers, attornies, solicitors, 
clerks, and notaries, must take and subscribe the oath 
,vithin six n10nths after adn1Ïssion or appointn1ent as 
such, in one of the courts at \Vestn1Ïnster, or at the 
General or Quarter Sessions for their respective counties 
or places of abode. If they are beyond seas at the tinle, 
they must take and subscribe it in like Inanner ,yithin 
six calendar months after their return. (9 Geo. II. c. 26, 
SSe 3, 4.) In Inany cases an omission to comply \vith the 
law in this respect continues to bp punishable under the 
25 Car. II. c. 2, s. 5 (f). 
It should be remarked that, unless otherwise provided, 
the Roman Catholic oath, as to the tilue a.nd manner of 
its being taken and subscribed, must foJlow the fornlali- 
ties in tllese respects specified by the enactments under 
,vl1ich the oaths it has replaced were appointed. (10 Geo. 
IV. c. 7, s. 23.) 


(f) Post, p. 49. 
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Rl'gisters ()f Qualified Catholics. 
Iu every court, the proper officer appointed for the ad- 
lnini::,tration of the oath to ROlnan Catholics is charged 
,vitlt the obligation of transnlitting to the clerk of the 
privy council, on or before Christtuas-day in each )car, 
" lists of the persons, with their titles, additions, and 
place of abode,'" wl10 t;hall lIa \'e taken and subscribed 
such oath. (31 Gco. III. c. 32, d. 2.) 
FrolH the pa
sing of the first Toleration Act, ] 
 Geo. III. 
c. 60, down to the present time, there have existed two 
cla..;ses of ROlnan Catholics: 1st, those ,,'ho are willing 
to take the oath; 2nd, those who refu
e it. It nlay be 
relnarked, that these la
t are said to be neither fe\v nor 
,vithout influence. I t is added, that their unwillingness i
 
occasioned by their rigid way of con:;truing tho
e clauses 
only of the oath, that disavow an intention of subverting 
the church establi
ll1nellt, and engage the person taking 
the oath, not to use any privilege to the detrilnent of the 
protestant faith. But this is quite immateria1. They 
nuty not have the lea
t objection to the declaration of 
allegiance or the other clau"es contained in the oath; 
but whatever may be their motive, they are nonjurors, 
and are in that capacity 
ubject, not only to all the gene- 
ral disabilities that press upon their fello\v Catholics who 
consent to take the oath; but to other and heavier ones 
fl.onl which the latter haye been exempted by the Relief 
Acts. 
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CHAPTER Ill. 


GENEUAJ.. DISABILITIES OF RO
IAN CATHOLICS IN 
ENGLAND. 


The Crown. 


By the 12 & 13 \Vill. III. c. 2, s. 2, which lilllited the 
cro,vn of England to the Princess Sophia of Hanover, 
and the heirs of her body, being Protestants, it ,vas en- 
acted, that" all anù every person or persons, ,vho should 
or nlight take or inherit the said cro'vn, by virtue of the 
liulitation of that act, and was, 'v ere, or should be recon- 
ciled to, or should hold connnunion ,vith the see or Church 
of Ronle, or should profess the popish religion, or should 
nlarrya papist," should be excluded froln, and made in- 
capable to inherit, possess, or enjoy the crown and 
governlnent of this reahn. (See also tbe Relief Act, 31 
Geo. III. c. 32, s. 12.) 
And by the act for the naturalization of the Princess 
Sophia, and the issue of her body, it ,vas provided that 
" every person and persons" thereby naturalized, " who 
should beCOl1le a papist, or profess the popish religion'" 
should be "adjudged and taken as an alien." (4 Ann. 
c. 4, s. 2.) 


TIle Regen(y. 
By the 10 Geo. I'T. c. 7, s. 12, no person or persons 
professing the ROllUtn Catholic religion, shall hold or 
exercise the office of guardians and justices, or regent of 
the United Kingdon}, under whatever name, style, or 
title such office mav be constituted. Under the late act 
to provide for the aflulinistration of the goVerIlll1ent in 
case of a dcnlise of the crown to her present luajesty while 
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Huder the age of cighte(\l1 ) cars (9), the Duches:; of Kent, 
or the (}uccn Do" agel", as the case 1I1ight be, were re- 
quircù, before acting or entering' upou the office of regent 
of the UniteJ I
inO'ùo1n hy virtue of that act, or within 
oue calendar 1110nth after, to Blake and sllh.;crihe the Ut'- 
claration ngainst popery l11cntioncd in the 30 Car. II. 
...t. :!, c. ), allel produce a certificatt'\ of having received 
th
 Lorù's Supper in Olle of the royal chapel
, at the 
tiJlle of taking, in the privy council, the usnal oaths of 
office, (:;. 8). (JJl lliarrying a ROllHlll Catholie, the t('gent 
\"15 to forfeit her office, (s. 10). It is rClnarkable that 
there" as no pJ'oyi
ion for the case of her heconIing a 
ROH1an Catholic. lJut hy the existing act for providing 
for a siulilar ùelllÌse of the crown to her present luajesty"'s 
isst1p 'while under the age of eighte
n ) cars, it is en- 
acted (Ii), that before hiQ royal highness Prince Albert 
shaH act or cnter npon the office thereby vested in hinl 
of regent of the IT nitcd Kingdon1, he shall, before the 
privy council, take the oaths of allegiance, suprenlacy, 
and abjuration, in aJdition to the oaths of office, (
. 3). 
The auove-ulcntioned oaths are substituted for the de- 
claration against popery anù the certificate of having re- 
ceived the --acrall)ent. TIut by a clause (which is to be 
found in hoth Hegency Acts) the regent is disaLled fro In 
giving the royal aSbent to auy biJl for alterillg the conr
e 
of 
ucCC!'SiOIl to the CI'OWU, the doctrines or discipline of 
the Established Church, or tIle pre
lJJterian go\"ernnlcnt 
in ScotJalld, (
. 3). .And la
tly, hi
 royal highne
s will 
forfeit the regency and the guardian....hip of the infilut 
sO\gereign by becouling pcrsonal1y reconciled to the see 
of ]{omc, or hy professing" tIle popi....h religion" hilu"clf, 
a... "cll as by l11arr)'ing with "a person profe
sing the 
Ilolnan Catholic religion." (
. 6.) 


'Jïle J "'ireroyalty n.f Ireland. 
By the 12th bcction of the 10 Gpo. ['T. c. 7, no HorBan 


I q) 1 \YiII. n . c. 2. 


(II) 
 & .1 \"ict. c. [)2. 
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Catholics can hold or enjoy the office of Lord Lieutenant, 
Lord Deputy, or other chief governor or governors of 
Ireland. 


TIle G'l'eat Seal. 
The saIne section disables all such persons froll1 hold- 
ing or enjoying the offices of Lord High Chancellor, Lord 
Keeper or Lord Conul1issioner of the Great Seal of Great 
Britain or Ireland. 


The FIigll Com1Jzissionerskip. 
And the office of her Inajesty's High Commissioner to 
the General Assembly of the Church of Scotland is simi- 
larly excepted by the same section. 


The Established Church. 
Although exclusion froll1 the Establishment can scarcely 
be now considered a case of grievance to Roman Catholics, 
there is no doubt whatever that it is a disability, and was 
so intended by the legislature. The 16th section of the 
present act provides in general terms that it shall not be 
construed" to enable any persons, otherwise than as they 
are now by law enabled, to hold, enjoy, or exercise any 
office, place, or dignity of, in, or belonging to the United 
Church of England and Ireland, or the Church of Scot- 
land," or " to any cathedral or collegiate, or ecclesiastical 
establishment or foundation." 


The Ecclesiastical Courts. 
The same general provision is extended by that sec- 
tion to all ecclesiastical courts of judicature of England 
and Ireland, courts of appeal fron1 or review of the 
same, and to the Conlnlissary Court of Edinburgh. 


Universities and Colleges, 
c. 
In the like general Inanner this section excepts ufficcs 
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or. places, in 

 an)" of the universitics (i) of the reahu," or 
in " any uf thp l"olleges or han
 uf the said universities, 
or the colleges of Eton, \, cshninstf>r, or 'Vinchester, or 
any college or school ,,,ithin this reahn," and it then goes 
on to reser\'e particularly all local statutes, ordinances, 
or rules, e tablished or to be established "by competent 
authority U 'within such institutions, "by ,vhich Roman 
Catholics shall be prevented frolu lJeing adluitted there- 
to, or fronl residing or taking degrees therein." 
The 3] Oeo. II I. c. 32, s. 14, is less conlprehen
ive, 
but far lllore explicit. It disables ROlnan Catholics fronl 
ohtaining or holding the mastership of any college or 

chool of royal foundation, or of any other endowed 
college or school for the education of youth, or froln 
keeping a school in the universities of Oxford or Cam- 
bridge. I-Iowever, as to "schools or other places" ,vithin 
the 2nd section of the 2 & 3 'ViII. I\
. c. 115, any 
"schoolnulster or other luaster is thereby empowered to 
qualify hÏInself for en1ployment, by taking the oath ap- 
pointed hy the 10 Geo. IV. c. 7, in n1anner therein l11en- 
tioned.', But it is doubtful whether such schools Inust 
not ùe Ronlan Catholic school
 endo,ved under the 1st 
section of the act. It is scarcely possible to say ho\v 
far the courts ,,,ill be inclined to extend the meaning of 
this loo
ely ,yorded 
ection. 


Advoll:son.
) P7"f'.I\enlatiolls, 9"r. 
Although there can be no practical grievance to a 
Ron1an Catholic in l)eing forbidden by la\v to do that 
which his conscience would scarcely permit him in any 
case to do, nevertheless, regard being had to the object 
for which restraint"" ere ÍJnposed by the legislature upon 
Ronuln Catholic owners of Church of England patronage, 
these naturally range themselves anlong the 
eneral ùis- 


(i) That is, aU unh'ersities, NC. 
existin
 on tbe 23rtl of April, 1829, 


when the act came mto operation. 
(
ee section 40,) 
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abilities to which those religionists are still suhject. The 
11 Geo. II. c. 17, s. 5, declares null and void all grants 
,vhatever made, after the 6th of May, 1738, by any papist, 
or by any nlortgagee or trustee on his behalf, secret or 
avo,ved, of "any advo,vson or right of presentation, col- 
lation, nomination, or donation, of and to any benefice, 
prebend, or ecclesiastical li1)ing, .'\chool, hospital, or dona- 
tive," and of any avoidance thereof. It excepts, ho,vever, 
all bonâ fide grants for "a full and valuable considera- 
tion" to protestant purchasers, and only for the benefit 
of such purchasers. It nlakes void in like l11anner all 
devises of such hereditaments by Roman Catholics, if 
made "with intent to secure the benefit thereof to the 
heirs or family" of the devisor ;-otherwise it seelns such 
devises will not be illegal. It is remarkable that while 
this act avoids all sales of such hereditalnents as bet,veen 
Roman Catholics, even for a valuable consideration, and 
all gifts of the same by Roman Catholics even to protes- 
tant grantees, there is nothing' to di
able Ronlan Catholics 
fronI taking, under protestant grantors, ,vhether by deed 
of gift, or as purchasers for valuable considera.tion. 
So long as such right of presentation, collation, or 
110nlination renlaÍJ1S vested in a Ron1an Catholic, he can- 
not exercise it. At every vacancy it devolves for that 
turn only on the chancellor and scholars of the Univer- 
sity of Oxford, or on the chancellor and scholars of the 
University of Call1bridge, according to the local site of 
the benefice, prebend, living, school, hospital, or dona- 
tive, in respect of which the vacar.cy has occurred. Thp 
exercise of such right by the ROlnan Catholic, and every 
admis
ion, institution, and induction, Inade in pursuance 
of it, are declared to be utterly void and of no effect. (12 
Ann. stat. 2, c. ]4, s. 2.) And it is provided, but only 
in the case of benefices and ecclesiastical livings, that 
if the ordinary" shall have cause to suspect" the party 
presenting, of being" a papist or trustee of any person 
l11aking profession of thp popish religion, or suspected to 
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be sllch," he 
ltall tenùcr to hin1 the dcclaration against 
tJ.all
1I hstantiatioH ; and ill case he slaall neglect or refu....e 
to 1uake anù sub
criLe it, that then the presentation 
shall hI' uttcrly' uid {n}(1 of none cflect ; and so it sha]] 
ùe ccrtifi
d by such ordinary within ten ùays aftprwarùs 
to till' vice-chancellor uf the university, to which such 
presentation would have devolved, hall the party present- 
ing been a popish recusant convict, and the chancellor 
and scholars of the unh crsity shall thereupon exerci
e 
the right of prescntation for that turn on} y, (s. 3). If the 
party C'onform before an avoidance) nothing vests in the 
lIui\'er
ity (ll). lJllt if the avoiòance have taken }Jlace, 
anù so the right for that turn have beconle vested in the 
univer:,ity, it shall not Le ùevested afrain by the }1(ttrun's 
conforluing hinlself to the church (I). And a trustee, 1110rt- 
gagee, or grantee of an avoidance, wlterpof the trust shall 
be for any popisll rrCll.Wl1zt convict, shall forfeit the SUlll of 
500l. if he present without giving notice to the uni- 
,'ersity within three nlonths after the avoidance. (1 
'\ïll. & \Ia. c. 26, s.4). 
The orùinary i::, empowereù to examine the pre:"ientee 
upon oath as to the real interest of the nOlllinaI patron, anti 
as to \vhether 
uch patron be a papist or not. ,vith the like 
consequences if he refuse to answer, or answer eva
i\'eI
. 
(12 ...\nn. c. 14, s. 3.) The uni\'er
ities are also eu)- 
po,vered to Lriug their bill for the discovery of th(\ serret 
trusts of the ad vo\vsons of any benefice or ecclesiastical 
li\'ings, as well against the patron as against any such 
person as they have reac;on to believe to be thp cpstui quP 
trust, and generally au'ainst any person w'ho they havc 
cau....e to 
l1spect Iuay bc able to 11lah.C' an) other or 
further discovery of such 
ecrct trusts and practices. 
I f the dcfendant
 or an)' of thelll rcfuse or neglect tù 
ails" cr the bill, it s]Jall be taken pro confesso, anù be 
TPc(>i, cd as evidcucp ag-aillst the defendant 
o failing to 


(k) Cottill.'1ton \. Fletcher, 
 (I) The c,
nit'e,.sity of O,}fmotl's 
Atk. I:.;,. case, 10 Co. f,f< (a). 
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answer, anù his trustees anù presentee. Every defen- 
dant answering fuBy and knowing nothing of such secret 
trust sllall have his costs, (s. 4). But it was resolved 
by Lord Chancellor Talbot, in the case of a Mr. Brett, 
wholn the University of Oxford presented to a living 
that belonged to the Fitzherberts of Swinnerton, that 
the bills intended by this statute were bills of discovery, 
and that no bill founded upon it can be for relief (m). 
Power is given by s. 5 t.o the court where any quare 
impedit shall be pending, to make, upon Inotion, any rule 
or order for the examination upon oath of the patron 
and his presentee, "in order to the discovery of any 
secret trust, frauds, or practices, relating to the pre- 
sentation then in question." A refusal to make such 
discovery shall be punished as a conteu1pt. If it shall 
be discovered upon this exalnination that there is a 
secret cestui que trust of the advowson, the court, upon 
motion, shall make a rule or order that such cestui que 
trust shan Inake and subscribe the declaration against 
transubstantiation, and likewise, upon pain of incurring 
a contelupt, give such further satisfaction upon oath 
touching the trust, as the court shall think fit. If he 
refuse the declaration, the presentation shan be null and 
void, and the right shall devolve upon the university 
for that turn. The court, for the purpose of such dis- 
covery, may enforce production of all deeds relating to 
such trusts, (s. 10). An answers, exalninations, and 
affidavits, taken in equity, at law, or before the ordinary, 
shall be evidence against the patron and his presentee, 
(s. 6). But no bill of discovery shan subject any person, 
making discovery or not answering such bill, to any 
penalty or forfeiture, other than the loss of the pre- 
sentation then in question, (s. 7). It is relnarkable that 
all of these provisions for the effectual discovery of the 
interest and religious tenets of patrons are confined to 


(m) Bacon's Abridgment, Papists (C), s. 6. 
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ath'()w
ol}:'1; while sl\ction 1, which avoids all act:; done 
by papists in e'Xerci:,e of certain COlllUlon hl\v and statu- 
tOI.Y rights, anJ 
ectiun 9, which declares the Univcr- 

itie
 entitled to '-ue in 'lilarr ill'l}('dit, nnder c
l.tain 
ù >signations, include also schools, ho'pitals, anù tlona- 
ti\c
. 
It will be observed, that the ]{olllan Catholic patron is 
ouly disabled to present. It has ùeen decided, that as to 
all other purposc
 hc continul's patron, and therefore 
that he '-1hall confirm the leases of the illculllhent, &c. (m). 
\\Thpre the advo" son is vested in tenants in COnlnl011, 
of \, h01l1 only one is a l
onlan Catholic, th(\ other and 
not the lTniversity shall present upon a yacancy; and 
the bishop shan exercise the discretion he in general 
po
se
ses, ,vhere one alone of two tenant
 in C01nlnon 
])resent
, by adInitting and inducting the l)rotestant 
tenant's clerk (n). 
If tIle right of presentation to a ,acant eccle
iastical 
ùenefice belong not to the ROluan Catholic, personally, 
but as attached to SOlne office held by hinl under the 
Crown, thp ArchLishop of Canterbury shall exerci
e 
the right for eyery such turn, and not the lTniversities. 
(10 Geo. IV'. c. Î, s. Ii.) 
If an ndvowson or avoidance }>elouging to a Ron)nn 
Catholic CO}}Je into the Quecn's hands by reason of out- 
]awry or conviction of recusanc)', or any other forfeiture, 
the Queen, and nut the University, will Le the proper 
party to present (0). 
llefore the 5 6., 6 '\Till. IV. c. 76, 111any corporatiol1:i 
,verp 
ei
ed, in their corporate capacity, of advo,\'son
 
and rights of presclItatioll to benefice;:, and ecc]esia
tical 
prcferlnents. By the 139th 
ectiun of that Act, as ex- 
plained by the 6 & 7 "rill. I,r. c. 77, s. 20, it 'vas 
enacted that a11 fõ;uch hereùitalllcnt;:, so ,esteù in the 


(m) Bacon's Abridgment, Papi,fa 
(C.), 8. 6. 
(n) Eclfl"ards v. Tilt BishOp of E - 


efer and anolht!r, á Bing. 
. C. 6;'2 ; 
Co. Litt. 18G, (6). 
(0) Hob. 12G; :\Ioor, 372. 


(; 



18 


G EN En A TJ DT
A nTLITTF.
 OF 


corporations should be sold, under the direction of the 
Ecclesiastical ComnJÏssioners of England and Wales; 
and that, in the n1ean time) tbe Ordinary of tbe diocese 
should nominate to all vacancies. The 1 & 2 Vict. c. 31 
extends the provisions of this Act to certain nominations 
not originally ,vit11in it: a11d it has received a large 
construction in the recent case of Hine v. Reynolds (p). 
Ho,vever, as those enactnlents are in ternlS confined to 
cases of a seisin by corporations in their corporate 
capacity, and not as "Charitable Trustees," it Inay still 
be useful to bear in nlind, that no Roman Cathol ic 
n1en1ber of any lay body corporate can "give any vote 
at, or in any manner join in the election, presentation, 
or appoinÌ1nent of any person to any ecclesiastical bene- 
fice ,vhatsoever, or any office or place belonging to, or 
connected ,vith, the United Church of Great Britain and 
Ireland, or the Church of Scotland, being in the gift, 
patronage, or disposal of such lay corporate body." 
(] 0 Geo. I'T. c. 7, s. 14.) 


Crown Advisers. 
I t is a high ll1isdelneanour, for any ROlllan Catholic 
directly or indirectly to advise Her Majesty, her h
irs 
or successors, or the Guardians or Regent of the reahn, 
or the Lord Lieutenant or Lord Deputy, or Chief Go- 
vernor or Governors of Ireland, touching the appoint- 
Jnent to or disposal of any office or preferment in the 
U niterl Church of England and Ireland, or in the Church 
of Scotland. The offender up0n conviction is for ever 
disabled frolD holding any office, civil or 111ilitary, 
under the Crown. (10 Geo. IV. c. 7, s. 18.) 


Secretaries of State's Licenses. 
A ROlnan Catholic Secretary of State is not elnpowered 
to grant written licenses to Jesuits and Regulars to enter 
the reahu. (10 Geo. IV. c. 7, s. 31.) 


(p) 2 Scott, N. R. 394; 2 l\1ann. & G. 71. 
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Abjuratioll. Oath. 
Any Roman Catholic refu
ing or neglecting to take 
the oaths of a]]pgiancp and al
nration, specified in the 
()neo.I(I.c.53,
.1, ,\'hen duly required so to do by 
at least two justices of the peace, or by any person or 
ppr
ons 
ppcia]]y appointed by lIer 
Iajesty to adUlinister 
the 
aJ))e, by Order in conncil or Conlmi::,
ion under the 
Great Seal, shaH, froll1 the tiule of his neglect 01' refusal, 
be deelned a Popish recu<:ant convict, and, as such, shall 
forfeit and be proceeded against. (1 Gpo. I. st. 2, c. 13, 
s. 10.) 
ce suprà, p. 4. 


Public JVorsltip. 
No ROlllan Catholic place of congregation, or a
- 
setH hI y for religious ,voJ'ship in Englanù, is pernlÏtted 
or allowed at hnv, unless the place of such Ineeting 
has been certified to the (1eneral or Quarter Sessions, 
and recorùed there; (31 Geo. II I. c. 32, s. 5); 01. to 
the bishop of the diocese, or to the archdeacon of the 
archdeaconry; (52 Geo. 1 II. c. 155, s. 2; extenùed to 
ROlllan Catholic places of ,vor5hip hy 2 &, 3 'Vill. IV. 
c. 116, s. 1). X 0 person in holy orders, or pretended 
holy orders, ,vhether a,; a " priest, or as a nlinister of any 
other higher J.ank or orùer," shall perform any ecclesias- 
tical function, or officiate in any such place of llleeting, 
unl

s his o,vn nalJIe and ecclesiastical description shall 
have also been recorded at the General or Quarter Ses- 
sions. The penalty upon a pprson 
o officiating" in any 
such place of Jueeting, not so recorded as aforesaid," is 
an entire exclll
ion of the offender frolll the benefit of 
the ltelief Act, "for any purpose ,vhate\
er." (31 Geo. 
III. c. 32, s. :).) Thi:, depri\"al of benefit, (111 it
elf a 

c\'cre punisll111ent, as we shall perceive when we conle 
to the la,ys in fore 
 against nonjnring- Cathollc
,) is not 
th(' only one to "hich these defnultf'J's fire liable. The 
Ji-.;ohedicnce of an .l\ct of Parlianlent i
 in itself a Inisùe- 
c2 
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llleanour, punishable by fine and imprisonment (q). And 
the extended Act of the 52 Geo. Ill. c. 155, enacts (s. 2), 
that every person who shall knowingly pern1Ít or suffer 
any congregation or assembly to meet for religious 
,vorship, (at ,vhich nlore than hventy persons, besides his 
fan1ily and servants, shall be present,) in any place occu- 
pied by hinlself, before he shall have certified the saIne 
as aforesaid, shall forfeit for every offence a sum not ex- 
ceeding 201., nor less than 20s., at the justices' discretion; 
and that every person teaching and preaching upon such 
premises, without the consent of the occupier, shall forfeit 
a Stun, at the like discretion, not exceeding 301., nor less 
than 40s. (s.2.) No Roman Catholic ecclesiastic what- 
ever is within the protection of the 31 Geo. III. c. 32, who 
shall not have taken the oath appointed by law previously 
to his officiating 01' exercising his functions. (s. 11.) This 
special oath seen1S to have been intended in substitution 
for the general one appointed to be taken by Catho- 
lics at large, but for ,vhich no particular tilne had been 
prescribed by the statute. The sanle section puts out of 
all benefit froln this remedial law, all Roman Catholic 
ecclesiastics officiating in any place of congregation or 
assembly for religious w.orship perlnitted by the Act, 
" ,vith a steeple and ben," or at any funeral in any church 
or churchyard, or exercising any rites or ceremonies of 
his religion, or wearing the habits of his order, save 
'within some place of congregation or assembly for religious 
worship per1nitted by the Act, or in a private house, 
w here there shall not be Inorð than five persons as- 
sembled, besides those of the llousehold. In addition to 
this liability, it has been since enacted, that if any Roman 
Catholic ecclesiastic, or melnb
r of any religious order, 
cOlnnlunity, or society, of the Church of Ron1e, shall 
exercise any rites or cerelnonies of ROlnan Catholic re- 
ligion, or wear the habits of his order, "save within the 


(q) Com. Dig. tit. Indictmcnt (D). 
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usual placcs of wor
hip of the !{oluan Catholic religion, 
or in pri\ ate hOUb :,," he shaH, upon conviction, forfeit 
for each offence the ,-;UH1 of 501. (10 Geo. IV. c. 7, s. 
G.) 
H.oll1an Catholics as
enl bled in auy place for religions 
'" urship, ".ith locked or bolted doors, are also excluded 
frolll the bcnefit of the l\ct, notwithstanding their haying 
takcn the oath pre-.cribcd at l
nv. (31 Geo. III. c. 32 s. G.) 
1\11<1 the 1neeting for religious ,,'orship with ùoors locked, 
hoItetl, or l>>arred, or other,,'i
e fastened, 
o ab to pre' ent 
an} persons entering thcrein, is positively forhidùcn by 
the 1] th section of the 52 Geo. I II. c. 155 abo\.e 111en- 
tionctl, under a penalty on the persun tcachin
 or preach- 
iug there, for every such lueeting, of any sunl not ex- 
ceeding 201., nor less than 40s., at the discretion of the 
j llstices. 
Unless Roman Catholics come upon the Lord's Day 
to 
ome congregation or assembly of religious" orship 
registered unùer tllese .Acts, all the laws for frequenting. 
the service of the Established Church are still to be en- 
forced ctgainst dlenl. (31 Geo. I I I. c. 32, s. 9; 52 Geo. 
III. c. 153, s. -1.' 
X 0 H,olllall Catholic holding any j nùicial or civil office, 
or being mayor, provost, jurat, bailiff, or other corporate 
officer, 
hall "resort to or be pre'ent at" any place or 
public meeting for religious worship in England or Ire- 
lanù, other than that of the Established Cll urch, in the 
rohe, go" n, or other l)cculiar hahit of his office, or ,,'ith 
the ensign or insignia of his office. The penal ty on cou- 
,.iction, for this offence is forfeiture of office, and for 
evcry ùistinct act a finc of 1001. (10 Geo. I V. c. 7, s. 25.) 


Schoolmasters, Tli tOTS, &"c. 
No ROluau Catholic is allo".ed to keep a school for 
the education of youth, until the na'Il1C of the lliaster or 
)ni
trc

 of 
uch school, anù his or her description as 
"U.Oll1íUl Catholic," :,hall have been rccordeù at th(1 
Gencral or <luarter 
es:;ioJls of the Peace for the placE' 



22 


GE
 I:RAL DISABILITIES OF 


,vhere the school is situate. Persons offending are of 
course guilty of a sinlple llIÏsdelneanour, (ante, p. 20); 
but they are also by express provision deprived of all 
benefit under the Relief Act of the 31 Geo. III. c. 32, ùy 
the 16th section of that Act. As this section includes 
schooln1istresses, it is plain that communities of female 
religious devoted to the education of youth are ,yithin 
its scope. It is a great mistake to suppose that female 
communities are in general protected by the law. The 
37th section of the] 0 Geo. IV. c. 7, only exenlpts thenl 
from the ne\y penalties and the new relief introduced 
by that Act. And the 17th section of the 31 Geo. III. 
c. 32, expressly l11aintains the law then existing against re- 
ligious orders or societies of " persons bound by 11l0nastic 
or religious vows,"" ,vithout any distinction of sex. 
No Ronlan Catholic schoolmaster shall receive into his 
school for education the child of a Protestant father. 
(31 Geo. III. c. 32, s. 15.) This enactment is confined 
to masters of schools, and to children \vhose fathers are 
Protestan t. 
The Act of 2 & 3 Will. IV. c. 115, ,vas passed to ex- 
tend, to the Roman Catholics of Great Britain, the laws 
relating to English Protestant Dissenters, in respect to 
their schools and places for religious ,vorship, educatioD, 
and cllaritable purp08es, " but not further or otherwise." 
I t is conceived, therefore, that the la,vs relating exclu- 
sively to the personal rights and liabilities of those eln- 
ployed in the instruction of Dissenting youths, are not 
extended by this enactInen t to tI
e ROlnan Catholics, and 
that the provisions contained in the 31 Geo. III. c. 32, 
for the registering of masters and Inistresses, and for re- 
straint of education in the case of children of a Protestant 
father, are still in force. Yet the language of the clause in 
question is very anl biguous. Professing to extpnd the laws 
to ,vhich Protestant Dissenters are subject, "not further 
or otherwise" than in respect to fchools, places of \vol'ship, 
education, aut! charity, it ends by extending thenl to ROluan 
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Cat hoJic
, 1I0t onl y in respect to the
e placl'
, 1Ju t al:-,o to 
U the property held there\\ jtll, and thC' pu"sons employnl 
in or about tlte SQme." .And yet the prean1ble recites the 
purpo
e of the l'nal"tulent to be Tllerely the reIJloval of 
uoubts a. to the capacit) of British Catholics to acquire 
and hold" property nece::,::,ary for religious "
orship, edu- 
cation, aud charitable purposes." It Inay, therefore, IJe 
c"ell douLted whethcr the \ct has opprated to extend to 
the Homan Catholics Hny of the la" s affecting Dissenters 
that ùo not strictly relate to the tenure of property held 
in trust for their spiritual, educational anù other chari- 
table purposps, or whether al
u the provisions for certi- 
fJing Dissenting chapcl
, an.l kceping then. open during 
the celeLration of \yorship, ,vith the penalties con<:equent 
on thcir breach or neglect, are not extended to ROluan 
Catholic congregations. (Suprl'i, p. 19.) 


G'llurclt Goverllmeflt and Clergy. 
Any person, not authorized by law', ,,-ho ,hall ha"p 
a
sll111ed or u
ed at allY tiTne after the 23rd of April 
18:2U, the nallle, stJle, 01' title of Al.cbbi5bop of any 
province, Bishop uf any bishopric, or Dean of any deanery, 
in England or Ircland, shaH for every such offence forfeit 
the sum of 100l. (10 Geo. IV. c. 7, s. 
-L) This enact- 
nJent is confined to C3'Ses of a5sunlption or user by tJH
 
prelates thenlse]ve
. TlH.\re is nothing to pre\'cnt their 
"being 50 
tJled by others, or eycn addressed. And it i
 
conceh-ed that under this 
ection, even in a clear ca
e, 
it ,,,ill he often difficult to su
tain the eharge of a'Ostllning 
or using the nalne, style, or title in question. Nothing 
short of the literal ex pI"c
::,ion " Arch bisllop," or " Bishop," 
or "Dean," with the true addition of the localitJ', a... 
" York," <.\:c., ,,'ould ::,cenl to :;atisfy that jealou::, di"'itrust 
",it h which the courts regard new penal enaehnenfs. 
,\r e have alreaùr eel) that by section 26 of the 5anH
 
J\ct, the penalty uf 50l. for c,.cry offence is impo
cd where 
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any ROll1an Catbolic ecclesiastic, or melnber of a religious 
order or community of Inen, shall, after the same date, 
have exercised ROll1an Catholic rites or cerelnonies, or 
worn the habits of his order, "save within the usual 
places of worship" of his religion, or " in private houses.'" 
(Vide sllprà, p. 21.) 


Religious in General. 


By the 31 Geo. III. c. 32, it ,vas expressly declared 
that the relief afforded by that Act was not to be taken 
to warrant the foundation, endo\vment or establishment 
of " any religious order or society of persons bound by 
Inonastic or religious vows within these realms, or the do- 
minions thereunto belonging, and tllat all uses, trusts, and 
dispositions, whether of real or personal property, ,vhich, 
immediately before the 24th day of June, 1791, shall be 
deenled to be superstitious or unlawful, shall continue to 
be so deelned and taken, any thing in this Act contained 
nOhvithstanding." (s. 17.) The words here used are clear 
and comprehensive. They embrace religious comlnuni- 
ties in general, of whatever sex the inmates Inay be. 
They forbid the future foundation, endowment, or esta- 
blishment of such, and declare that, in regard of all such 
comlnunities, whether then existing or to exist, the laws 
against superstitious or unlawful uses shall continue un- 
disturbed. But in other respects the melnbers of such 
bodies were not prevented from qualifying themselves 
to take the benefit of the relief conferred upon Roman 
Catholics generally by the Act. The fourth section ex- 
pressly 111entions lllenlbers of ecclesiastical orders or conl- 
lnunit-ies. A later enactment (10 Geo. IV. c. 7) has made 
an important addition to the severities of the law, as it 
affects male Roman Catllolics being members of religious 
communities or societies bound by VO\v. The general 
liabilities of feu)ale religious haying been excepted, by 
section 37, frolll the operation of the Act, their rights aud 
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liabilities, in rc
pcct of person and property, r
lnailleù 
precisely tlH
 ....allle :t:i the provision aùove citeù, froin the 
J 1 Gco. 11 I. c. 32, had left theul. '\That their actual rights 
of property drc since the passing of the :l &. 3 \Vill. IV. 
c. 115, we shan see hereafter. But tho
e feinale religiou
 
,vho are engageù in the instruction of youth, and ,vIto 
have not certified thenu,el yes to the Quarter Sessions, 
afC also liable to the f'pecial di:..;abilities anù penalties 
enacteù at an earl ier period against schoolma
ters and 
scho()lIni
trcsses of the Roman Catholic religion. (See 
p. 22.) 


Jesuits llnd JIale Regulars. 
The prcanll)le of the 28th section of the 10 Geo. IV. 
c. 7, rccites, that "Jesuits and nlembers of other re- 
ligious orders, communities, or societies of the Church 
of B.OtHe, bound by J110nastic or religiou'3 vo'vs, are 
resiùent ,,'ithiu the United Kingdoll1," and proposes" to 
nlake provision for the gradual :suppression anù final 
prohibition of the 
anle therein." It is then cnacted, 
that cvery Jesuit and Regular resident, on the 23rd of 
April, 1829, ,vithin the United Kingdom, 
hall, within 

ix lllontlls after tllat day, deliver to the clerk of tIle 
peace of the place of his residence, to be registered, (and 
a copy to be translnitted to one of the Secretaries of 
State, if his place of resiùence be ,vithin Great Britain,) 
a ".rittcn statement of his name, age, birth, order or 
connl1unity, and residence, and of the name and re- 
sidence of his iUlnlediate religious superior in the com- 
lTIunity. The penalty of di
obedience is to be a fine of 
!)nl. to the Cro" n, for e'.cry month of resiùcnce "ithout 
delivering such written statement. If a natural Lorn 

nhject of thi
 realrn, bcing on the 231"<.1 of April, 1839, 
a J e..uit or Regular, shall, on that day, have been out of 
the rcaltn, and !o-hall afterwarùs COllIe into the rcaltlJ, he 
i
 rcquired h} the 30th section to tlcli,-er to thf' clerk 
of the peace for his place of rC::5idcllcc 
uch "Tiucu 
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staten1eut as aforesaid, ,,,ithin six lnonths of his arri,"al 
in the realm, under the like penalty of 50l. a month for 
neg1ect. Such Jesuits and Regulars as have been re- 
gistered under these t\'vo sections of the Act, are aJlo\ved 
to ren1ain in the realm, \vithout further hindrance; 
except so far as they are affected by the genera] pro- 
yisions of the 31 Geo. Ill. c. 32, noticed at page 24. Any 
Secretary of State, being a Protestant, is en1 pow"ered by 
the 31st section to grant a ,vritten 1icense under }lis 
hand to any other Jesuit or Regular to come into the 
realn1, even after the 23rd of April, 1829, and to renlain 
there for any period not exceeding six calendar months. 
An annual account of each year's licenses shall be laid 
'before Parliament, (s. 32). Any Secretary of State Inay 
revoke any such license before the expiration of the 
time therein specified. The party to ,vhom it was 
granted lnust quit the realm ,vithin twenty days after 
its expiration, or notice of its being revokeù. If he fail 
to do so, he shall be deemed guilty of a misdenleanour, 
punishable on conviction by banishment for life, (s. 31). 
If any Jesuit or Regular, not being a natural born snlJ- 
ject, and not having a Secretary of State's license, shall 
have come into the reahn after the 23rd of April, 1829, 
he is guilty of a misdemeanour, punishable by banishment 
for life, (s. 29). The same punishment is enacted for 
the offence of being admitted or becoming a Jesuit, or 
brother or member of any other such religious order, 
com111unity, or society within the reahn, after tIIe 23rd of 
April, 1829, (s. 34); and by s. 33, the Jesuit or Regular 
so aÙlnitting hin1, or a(hninistering the VO\Vs or oaths to 
him, or assisting at their being adlninistered, "shall, in 
England, be deell1ed guilty of a misdenleanour," punisha- 
ble, it is apprehended, as a simple nlisdelneanour, by fine 
and ilnprisonment, no specific punishment being Ineu- 
tioned in this section. 
If any Jesuit or Regular, sentenced and ordered to 
banislnnent under either of the above provisions, shall 
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not IHlvc .1t'parh\d frotH the realnt "itlain thirty <.Ia)'s 
:1fter receiving his 
clltence and order, tlae (ll1ccn i:; CHI- 
po" erell, by the :3.:lth :-ection, to cause hinl to Le con- 
,e)..d to any place hp)'OIHl the J'calnl, directed by IIer 
l\Iaje
ty in Pri\'y Council. Anù the 30th section pro- 
,it1c
, that if any J e:;uit or l{egular, entenced anù 
orùereù to Lani....hIJll
nt l1uder this Aet, bhal1 be found at 
larO"e within the reahn without lawful cause, after the 
ö 
('uti of threc calendar nlonths from the time of his 

entcncc and order, such ofiendcJ., on conviction, ",haIl 
Le "-l'ntenccd tv tran
portation for life. 
It is fo;carcely necc!"
ary to repeat tllat with such (lua- 
lifications as are introduced Ly tllese 'Sections of the 10 
Gco. IY.. c. 7, the provisions of the 31 Geo. I I I. c. 32 
are app1icaùle to J e
uits and male religious orders and 
cOlnulunitics, no le:::,s than to female religious conlmuni- 
ties. The di
al)ilities imposed by the nlore modern of 
these ltclief Acts are cUllndative to those enacteù by its 
predeces
or, and to those which it found in existencc, 
but iliù not repeal. 


Dissuading fro1n Cllurch, é'"c. 
'r1le 35 Eliz. c. 1, s. 1, continueil by 3 Car. I. c. 4, and 
16 Car. I. c. 4, jnlpo
ed the peualty of iUlpri"'onluent, 
without bailor mainprize, until conforlnity tu the 
e
tahli
hed worship, upon nonconforluist
 who should 
incite others to forbear con1Ïng- to the services of the Es- 
tablished Church. The Connni!o\sioners ofCrinJinal La\y(r) 
expre
s tlouhts as to this cnactInent having been repealed 
in favour of !{(JllIan Catho]ics. It seenlS to the author, 
that there is scarc(>ly any g-roullù of duubt. The Act 
8peak
 onl}! ofnoHco})foJ"lllist
 u without allY la,,,ful cauc;;e," 
,,,ho ...lIan persuade, &c. n.Ol11Rn Catholics ha'.e lawful 
(.an

 of nOllconforulity, if they have qualifieu unù""l" their 
J{el it'f Aets. Still th{\ opinion of the CUIllulissioner
 


(r) Sixth Report, 1). 110 (,,). 
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being too respectable to be passed over, the author thinks 
it right to give it in their own words. " None of the 
Roman Catholic 'foleration Acts make any nlention of 
the 35 Eliz. c. 1, s. 1, or describe the offences therein 
contained. These offences consist in the inciting of 
others, by a person who obstinately refuses to repair to 
cllurch, to abstain fron1 going there, or to frequent un- 
Ia,vfuI places of worship, &c. Unless, therefore, it should 
be held that a Roman Catholic who takes the oath ap- 
pointed by the Roman Catholic Relief Act, and resorts 
to a registered place of worship, is not a person obstinately 
refusing to repair to church, it would seem that there is 
no nlode under the existing law, by ,,,hich a Ronlan 
Catholic who commits any of those offences can avoid 
the penalties." 
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CIIAI)TER IV. 


PATITICULAR DISABILITIE
 0:1-' RO)IAN CATHOLICS IN 
E'GLAND, NOT BEING QUALIFIED AT LA'V. 


J\ l\lONG the pro\"i
ions of the Itelicf Act
, mitigating 
the ancient rigour of the penal cOlle, there are very fe,V' 
"hich are not nuule to ùepenù on the fuJfihuent of cer- 
tain conditions. In almost eyery case the 1{on1an Catholic 
de
irous of taking the benefit of the renledial enactment 
D1uSt be, at le1.
t, ready to subscribe the oath appointed 
to per50ns of his persuasion. In some cases, even that 
suùscription ßlust precede the exercise of the liberty ac- 
quired under the Act. Priests, n1enlbers of the legal 
})rofession, &c., are, as ,ye haye seen, instances of this rule. 
N or i
 the oath, in every case, the only condition neces- 
sary to qualify Ronlan Catholics to enjoy the benefit of the 
Itelief Acts. \Ve have seen that a mere omi sion in pro- 
curing a. return to be nlade or <1 register to be recorded, 
not to speak of the more important acts of comllli

ion 
prohibited by legislath.e enactment, ,viII, in not a fe,v 
cases, deprive the party of relief just as effectually a
 
though he had omitted the oath itself. 'V. e have also 
seen, that although the consequences of neglecting or 
refusin
 to take the oath
 of aJIegiance and abjuration 
under the 1 Geo. I. st. 2, c. 13, s. 10, do not in\"ol\"'e all 
the consequences of a want of qualification under the 
Relief ...\cts, Jet that they anlount to no le
s than the 
grave penalties on popi
h recusancy after conviction. 
In treating of the disabilities, therefore, to "hich non- 
juring ltolnan Catholic
 are particularly liaùle, ',e must 
bear in 111ind that other }{olllan Catholics, not qualified 
in other respects under the Relief Act
, are liable to 
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those disabilities equally with nonjurors. Others, whe- 
ther qualified or not, who by preaching, teaching, or 
writing, shall gainsay the Catholic Relief Oath, or any 
of its declarations or doctril]es, are in like lUanneI' ex- 
cluded. (31 Geo. Ill. c. 32, s. 12.) Others again, in- 
dependently of the Relief Acts, 111ay become liable to the 
penalties and forfeitures of recusancy at least, even at 
this day. They ,viII be conveniently considered in the 
saIne division of this treatise. 


I.-HIGH TREASONS. 


N onjuring and unqualified Roman Catholics are still 
liable to capital and other punishments as traitors, under 
certain unrepealed statutes. The first in order is the 
famous Act of Supren1acy, 1 Eliz. c. I. By the 27th 
section of that Act, the pain of forfeiture of goods and 
chattels, real as well as personal, and also a year's inl- 
prisonment without bail, by the 28th section, in all cases 
where the amount of forfeiture is less than the value of 
201.,-and the forfeiture of all ecclesiastical benefices, &c. 
by tbe 29th section, ,vhere the offender is a spiritual per- 
son,-are incurred by the having, within six months 
before the indictulent being preferred (s. 31), affirnled, 
maintained, or defended, advisedly , maliciously, and di- 
rectly, whether in writing or print, by words, deed or 
act, the spiritual or ecclesiastical authority, pre-eminence, 
power or jurisdiction of any foreign prince, prelat.e, per- 
son, state or potentate theretofore claimed, used or usurped 
within the realm, or any don1Íni ' )n or country that ,vas 
within or under the power, dOlninion or obeisance of 
Elizabeth; or even the putting in ure or executing any 
thing for the purpose of such n1aintenance or defence, if 
done advisedly, maliciously, and directly. It is then pro- 
vided, by SSe 29 and 30, that npon conviction of a second 
offence, the culprit shall incur the dangers, penalties, 
and forfeitures of a præmunire, and upon conviction of a 
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thirò offence, shall be òeelueù guilty of high treason, anù 
suff0r pains of death and other pcnaltie
, forfeitures, and 
losses, as in cases of high tre'lson by the laws of this 
realm. 
The next statute [) Eliz. c. ], expressly names the 
ltolnan Pontiff, anù enacts, (s. 2,) that if any of the sub- 
je('t
 of thè reahu Hllúuhl lJe conyicted of having, ,,'ithin 
a year previou",ly, U h}' ,vritillg, ciphering, printing, 
preaching, or teaching, deed or act," advisedly and ,vit- 
till
.dy held, e
tollecI or defen/led thl' formerly usurped 
power or authority of the I\isI'op of Rome, or of Jli
 see 
within the realnl, or any of Queen Elizaùeth's dominions 
or countries, or having by speech, deed, or act, adyisl'dly 
and wittingly attrihuted snch to that see or any of its 
bishops, such offenders, with their abettors, aiders, and 
con}forters, should incur the penalties of pren1unire. 
The snnJe punishnlent is imposed by s. 8, for declining 
to take the Oath of Suprenlacy, ,vi thin 3 )"'ear befo,.e 
conviction. .A second conviction, whether under s. 2 or 
s. 8, is, hy s. ] 1, nlade punishable as high treason, Lut 
in this case ,yithout corruption of hlood, (s. ] 2). 
The decisions under these Acts have very greatly ex- 
tenùed their application. It has been holden, that the 
mere act of conlmenùing 3 book in defence of the papdI 
SlIprCulaey, or aIIowing it to be good, after having read 
it, or even after having heard a report of its bcing ,yritten 
in a foreign country, is an extoIIing or 
etting forth, &c. 
of tlu> palMI authority ,vithin the llleaning of the statute(s). 
It has even ùeen holden, (although hvo of the Judges 
dissented fro1u that construction,) that a J urlge JlIny ask a 
pri
oncr after conviction of, and condemnation for, a first 
offence, whether he be still of the same opinion, and 
that if he answer in the affirmative, he is guilty of high 
trca
on, as having advi
edly luaintained the Pope's power 
:-t second tinlC (t). 


(ø) Hawkins's Pleas of the Crown, 
book I. c. 1 i, s. 93. 


(t) Ibid. book I. c. 17, 8. 94. 
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The next of the statutes of spiritual treasons is the 13 
E1iz. c. 2. The using or putting in ure, within the realm, 
or the then actual dominions of the same, any bull, ,vrit- 
ing, or instrulnent of absolution or reconciliation of per- 
sons to the see of Rome, and the getting, publishing, or 
putting in ure any bull, writing, or instrument ,vhatever 
conling from Rome, and the assuming, or even promis- 
ing, under colour of any bun, ,vriting, or instrument for 
the purpose, to absolve or reconcile, any person or persons 
within the realm or its then actual dominions, by speech, 
,vriting, or other open deed; and the receiving such ab- 
solution or reconciliation; are severally, by S8. 2 and 3, 
declared to be high treason, and punishable as such. All 
aiders, comforters, or Inaintainers of offenders, after the 
fact, are, by s. a, 111ade liable to the pains of prelnunire. 
And by s. 4, all persons to whom such bulls, &c., or such 
absolution, &c., shall have been offered, and shall not 
signify the same to the Council within six weeks after- 
wards, shall incur the penalties of misprision of high 
treason. And any justice of peace, not disclosing to a 
Privy Councillor for fourteen days any of these Inatters 
that may have been declared to him, shall incur the 
penalties of premunire. (s. 10.) 
The next Act, 23 Eliz. c. 1, refers to the saIne subject 
as the last, but is far nJore alnple in its comprehension. 
The penalties of high treason are enacted (s. 2) against 
all persons, "which have or shall have, or shall p1.etend 
to have, power, or sllall, by any ways or means put in prac- 
tice, to absolve, persuade or withdraw" any, within the 
realm or its then actual domi.1Ïons, "from their (u) 


( u) According to the theories of 
those days, ecclesiastical or spiritual 
would be considered natural obe- 
dience. The preamble of the Act 
1 Eliz. c. 1, describes the laws which 
vested the supremacy in Henry VIII. 
as "good laws and statutes made 


and established for the restoring and 
uniting to the imperial crown of this 
realm, the antient jurisdictions, &c. 
to the same of right belonging." 
Notwithstanding the Relief Acts, 
that theory still subsists, and is law 
at the present day. 
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natural oùeùience," or to wit1u]ra,v then1 "for that in- 
tent," from th(\ e
tablishcù religion to the Romi
h 
religion, " or to IHove them, or any of thenl, to pronli
e 
any obedience to an} pretended authority of the see of 
ROHIC, 01" of c:Lny other prince, state or potentate, to 
Le had or sed wit/tin tlte queen' s dominion
," or shall do 
any o,.ert act to that enò ;-anù also against any person, 
".ho f'hall "by any 71lPfllls" IJc 'willingly "rithdrawn 01" 
aLsolveJ, or reconciled, or pron1ise obedience a!-' dfore- 

aid, and hi procurer" and counsellors thereunto. ,Ajder
 
anlIInailltaineJ"
, auti per
ons not disclo
ing the oftènc
 
to a justice of the peace or higher officer for t\\ enty 
days after know ledge thereof, are, Ly s. 3, declared 
guilty of Ini
prisioll of treaSOl1. 
The })enalties of high treason are re-enacted "ith 
greater rigour by a later dct, 3 J ac. I.. c. -t, 
::;. 22, 23, 
against persons ill like manner absolving, persuading, 
01" ,vithdrawing others, or being then1selves so absolved, 
persuaded, or ,vithdrawn, "either upon the seas, or 
lJcyonJ the seas, or in any other place ,vitbin the do- 
minions of the king's Inajesty, his heirs or successors,n 
and against all their "procurers antI counsellors, aiders 
and 111aintainers." 


Je.{juits and Foreign Priests. 
Jesuits anò Regulars, foreign priests resident in Eng- 
land, (e}..cepting chaplains to embas
ies,) and English- 
Ulen eùucated in foreign sen1Ïllaries, are, unless duly 
qualified under the Relipf Act, still liaùle to the pro- 
,'i
ions of the 27 Eliz. c. 2. By s. 3 of that statute, 
110 Jesuit, seminary priest, or other such priest, deacon, 
or religious or ecclesiastical person whatsoever, born 
within the reahn, or any other of its tben actual do- 
Dlinions, and ordained or P rofessed bv authorit, derived 
01 01 
froln the 
eli of Ron1e, 
hall COllIe into, be, or relnain in 
this realm, or other the then actual d01l1inions afore- 
"aid, nnd('r pain of high treasoll, nnlc
;o, lic('n
l'd, under 
.u 
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s. 12, by the bishop of tbe diocese and two county jus- 
tices, and that only in case of bodily infirmity, to relllain 
in their actual abode, for a period not exceeding six 
111onths. And the same penalty is enacted, by s. 5, against 
all laymen educated in any Jesuit college, or seminary 
beyond the seas, who shall not return to this realnl, and 
there take the oath of supremacy within six l110nths 
after royal proclaulation made in that behalf in the City 
of London. 
1'he autpor ventures to suggest that there is no founda- 
tion for the doubt intirnated by the learned COl1lmis- 
sioners on Crin1Ínal Law (u) as to these statutes being' 
now in force. The provisions of the 10 Geo. IV. c. 7, 
SSe 29 et seq., were frauled for the" gradual suppression " 
of those Jesuits and Regulars ,vho might have qualified 
t11emselves under the 31 Geo. III. c. 32, and who would 
have thereby acquired a legal existence. But if, in 
addition to these, there were, within the real111, Jesuits 
and Regulars who declined to qualify, then, by the ex- 
press terIns of the 31 Geo. III., they were already liable 
to the severest penalties of the general law. Therefore 
the effect of the 10 Geo. IV. has Sill1ply been to restrict 
the relief granted to Jesuits and Regulars, under the 
31 Oeo. III., not to grant thelll a relief not contelnplated 
by that enactment. 


II.-RECUSANCY. 


Professors of the Roman Catl10lic religion, who, WitIl- 
out lawful or reasonable excuse, forbear or refuse to 
come on Sundays and holidays to the cl1urch or chapel 
of their respective parishes, or, in case of reasonable dif- 
ficulty, to SODle usual place for the celebration of com- 
l110n prayer and divine service after the ritual of the 
Established Church, there to abide during the tinle of 


(u) :o3ixth Report, p. 40 (ð). 
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worship, ar · called Popish Itccusants. After cOl1\'iction 
they are called Popish l
('cusants Convict. The Statute
 
of l
ecusancy, properly 
o called, are, 1 Eliz. c. 2, 23 Eliz. 
c. J, 29 Rliz. c. 6, 35 Eliz. c. 2, 3 Jac. I. c. 5, 7.Tac. I. 
c. (), anù 3 Car. 1. c. 2. But, l}e...iùes the
e, there i
 a 
nHIltitlH1c of clauses to }Je found among the penal law's 
pas...eù for restraint of popery, which declare that other 
oflences of an entirely new order shall be deenled acts of 
popi
h rccu
an("), and that tho
e convicted of thenl 
shall be dcelued popish recusant3 convict. This style 
of exprc
sion is u
eù as a convenient mode of stating the 
penalties to which it is intended to subject those offen- 
ders. Just so, it has frequently bcen enactcd that cer- 
tain other offenders shall incur dIe pains and forfeitures 
of premunire.-The expression in neither ca
e is intended 
to signify that those specific offences belong to the class 
noticed by the Statutes of Recusancy, or those of Prennl- 
nire; but sinlply that they shall be punishable in like 
manner. 
The pains of recusancy are various. They may be 
classed as Forfeitures and Disabilities. 


1. FORFEITURES. 


For a nr
t offence the forfeiture is 12d., leviable by 
distress. The churchwardens D1ay levy it, under the 
1 Eliz. c. 2, s. 14, or it Il1ay be levied under one justice'b 
,varrant, and the justice Dlay c01l1n1it to prison in default 
of distress. (3 J ac. I. c. 4, s. 27.) 
But there is an additional forfeiture of 201. for every 
month during ,,,hich it shall appear by the conviction 
tbat the recusant ha
 forborne the established "
orship, 
and also for e' ery succeeding nlont1l, (no further convic- 
tion nor indictment being afterwards neces!'ary, ,,,-hen 
once a Inan becomes a popish recusant convict). These 
sums Blust he paid into thp Exchequer in the t,,,"o non- 
issuable tern1
; and to that end, thp convictions are 
rCfJ.uired to he certified into the "Exchequer beforC' the 
D 
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end of the tern1 next following the conviction. A third 
of the penalty is to be assigned to the poor. In default 
of payment of these sums, or any of them, the queen 
Inay by Exchequer process seize all the recusant's goods, 
and t.wo thirds of all his " lands tenenlents and heredi- 
taments, leases and farms." Her Inajesty nlay elect to 
take, in lieu of the 201. a montl1, two thirds of the 
" lands tenel11ents and hereditaments, leases and farnls," 
in which the recusant is in any 'way beneficially inte- 
rested, and to retain thelll to her o"rn uses, until confor- 
n1Ïty. Nothing is llere said of the application of this 
privilege of election to the goods of the recusant. But, 
probably by way of indemnity for the waiver of the goods, 
it is, as ,ve have just seen, provided, that her majesty 
shall retain the two thirds of the lands, &c. " to her own 
uses," no mention being Dlade of the poor. The queen, 
ho,vever, is not allowed to take the recusant's nlansÍon 
house in her t,vo thirds of the estates. Nor can she de- 
nlÍse to him any portion of the two thirds in lIeI' hands. 
(29 Eliz. c. 6, s. 4 ; 3 J ac. I. c. 4, ss.8, 9, 11) (x). If any 
popish recusant convict shall confornl, and shall not 
after,vards, ,vithin one year after his conformity, receive 
the sacranlent in his own parish cllurch, or if there be 
none such, in the next adjoining church, the forfeiture 
for tlle first year is 201.; for the second year 401.; and 
for every succeeding year 601., until he or she shall have 
received the sacralnent. The penalty of 601. will also be 
incurred by such recusant convict's again olnitting, for 
one whole year after so receiving the sacrament, to re- 
ceive it again in like nlanner. These sums 111ay be re- 
covered at Nisi Prius or sessions, by action of debt, bill, 
plaint, or information; half to go to the informer and half 
to the crown. (3 Jac. I. c. 4, SSe 1, 2, 3.) And no such 
action shall abate by reason of any demise of the crown (y). 


(x) Compare 1 Hawk. Pleas of 
the Crown, book I. c. 10, s. 43, and 
6th Report of Commissioners on Cri- 


minal Law, p. 93 (u). 
(y) LionellFarrington's case, Cro... 
Car. 10. 
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JIll rria 9 e. 
J
vcry popish recusant convict Inarricd to a. '''onlan 
1Iot hpillg au hcircs
, otherwi
e than in open church or 
chapc], according to the orùers of the Church of Eng- 
laud, allcl by a )Ilinister ]a,vfully authorized, shall forfeit 
1001., to be recovered and apportioned in like Illauner. 
It' she IJl' an heire
s, he shall be disaù]cd to haye any 
illlcrc:-:t in her laIH.ls or hereùit
lJllents, as tenant by the 
cllrt
sy of England. Every felualc rccusant cOllvict, so 
lIJarried othcr" isc than as aforesaid, shall have neither 
do".cr nor freebench in any of the freeholds or copyholds 
of her husband. (3 Jac. I. c. 5, s. 13.) 


Baptism. 
The onllSSlon of baptislIl at the hands of " a lawful 
Inilli
ter, according to the la,vs of this rea]nl," for one 
1l1onth after the birth of the clJild, subjects the father, 
ùeing a popish recusant, to the penalty of IDOl. for 
evcry such offence. If he be ùead within the month, 
then the TIlother is liable. The penalty is nlade re- 
eo\ crable in like manner, but the inforu)er is to have 
only a third; the remaining two thirds are to go to the 
<precn and the poor. (::J J ac. I. c. 5, s. 14.) 


Burial. 
The penalty of 20l. i
, by s. 15, inlposed upon the 
personal representatives of a popish recusant, " not being 
excomml nicate," or the person concerned in the burial of 
such person, if the corpse be buried elsewhere than in 
the church or churchyard, "or not according to the 
ccclesiasticallau"s of this reahll:' It is recoverable anù 
to he apportioned in precisely the saIne ,yay as the 
penalty for oluitting lawful baptisll1. 
{Tpon the:-:e cnacÍ1uents toucl.ìng luarringes, baptisJns, 
alHl burials, it i
 to be relnarked, that to bring an in- 
furHJal J}Jarriagc within thc provisions of the 13th 
cctioIJ, 
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it \vill be necessary to prove, not only recusancy, but 
aL;;o a conviction of that offence. But, under SSe 14 and 
15, it will be enough if recusancy alone be established. 
I t must also be borne in lnind that the Marriage Acts, 
6 & 7 Will. IV. c. 85, and 7 Will. IV. & 1 'Tict. c. 22, 
and the Acts for Registering Births, Deaths, and Mar- 
riages, 6 & 7 Will. IV. c. 86, and 7 Will. IV. & 
1 Viet. c. 22, apply generally to aU the subjects of her 
Inajesty in England. It is certain that if the nlarriage 
of the popish recusant convict have been solemnized 
according to the fornls prescribed by these acts, he will 
be shielded from the penalty mentioned in the 3 Jac. I. 
c. 5. But that act not having been repealed, an essen- 
tial departure from the prescriptions of the l\Iarriage 
Acts will not only entail the consequences specified in 
those acts, but ,viII deprive the recusant convict of 
their protection, and leave hinl once more exposed to 
his former 1iability. So, too, if the int.ernlent of the 
popish recusant, or the birth of the child, have been 
registered in the nJanner prescribed by the Registration 
Acts, the penalty cannot Le levied, but not otherwise. 
I t is true that the statute of J aUles speaks of olnission 
of lawful baptism, and perfornlance of unlawful burial, 
while the Registration Acts refer to births and deaths 
only. But tIle intent of the enactments was the saIne, 
and the expressions used in the penal enactulent will be 
liberally interpreted, in favorem libertatis, so as to be 
incorporated into the modern and relnedial one. The 
preamble of the ]3th, 14th, ard 15th sections of the 
statute of James, shows that the Inischief they 'vere 
designed to relnove, was the uncertainty of title ,vhich 
the clandestine perfornlance of these rites was likely to 
occasion. The language of the preamble is as follo\vs :- 
" And for that popish recusants are not usually u}arried, 
nor their children cllristened, nor themselves buried, 
according to the la\v of the Church of England, but tIle 
same are done superstitiously by pO]Jisll persons in secret, 
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teller úy tlte da!Js of tliCi.r marTifl!!".'), b'irtll
, and burials, 
cannot b c tailll!J lozott.:lL." Therefore the Registration 
Acts, which "ere pnsscd "to provide the nlcans for a 
cOluplcte register of the hirths, deaths, and marriage
 
of her majesty's subject:) in England," are in IJllTi 1II(l- 
teri/ with thc
e three 
ections of the statute of Jan}cs, 
and Jllust be read with theu). 


J.llarried JJTomcn. 


Ry St'ction 10 of the 3 J ac. I. c. 5, every popish re- 
cu
allt convict, l)cing the wil1o\v of one not convicted of 
r('cusancy, ,,'110 shall not conforlll to the estuLlished "'or- 
ship, and receive the sacrament according to la,v, during 
one whole year after her husband's death, shall forfeit to 
the crown t\VO thirds of her jointure and two thirds of 
Jler do,,'er during her life, and all share in her hus- 
ùanù's goods anù c}}attels, anù be disabled to be his 
executrix or adluinistratrix. 
If a married woman do 110t conform and receive the 
sacranlent according to law within three months after 
COll\' iction of popish recu!-'ancy, she shall be in1prisoned 
,vithout bail or Ulainpri
c, until conforn1Ìty, under the 
,,-arrant of a privy councillor or the diocesan, if she be 
a peeres
; and if she be under that degree, of two ju
. 
tices of the peace, one of them being of the quorun). 
I f her husùand sllall pay to the cro\vn ten pouncl
 tor 
every nJonth of her uonconfornlÎty, or, at his option, 
Jield into the queen's hands a third of his lands and 
tencIBcnts, she 1nay, so long as the ITIoney is paid, or the 
lanùs &c. are retained, hut no longer, rcnlain at liherty. 
(7 J ac. I. c. 6, s. 28.) 


2. 1) IS -\.ßILI'fIES OF POI'1511 }tECCSA 
TS. 


E:rCOllllllllll icatio"Jl. 


The 3 Jac. 1. c. 5, c.
. 11 an<112, and 1 \Vi]1. 
 :.\Iary, 

cs
. 1, e. 8, :-:. 1'2, Cllaet, that U C\'l'I'V popi..;h recusant 
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convict shall stand, to all intents and purposes, disabled 
as a person lawfully exconlnlunicated, and as if such 
person had been so denounced and exconullunicated ac- 
cording to the la\vs, until he or she shall confornl hinl 
and her self, and conle to church and hear divine service, 
and receive the sacrament of the Lord's Supper, accord- 
ing to the la,vs of this realul, and also take the oath of 
allegiance and abjuration of papal SUprell1acy; and that 
every person sued by such person so disabled, shall and 
111ay plead the sanle in disabling of such plaintiff, as if 
he or she 'were eXC0l11nlUnicated by sentence in the Ec- 
clesiastical Court," unless such action or suit concern 
" such of his or her lands, &c., or the issues and profits 
thereof, as are not to be seized into the queen's hands by 
force of law, for his or her recusancy." 
_ If, after such a plea of disability, it be certified to tbe 
court that the plaintiff has conformed, the defendant 
,viII be ordered to plead in chief. And if the plaintiff 
then relapse, and be convicted a second time of recu- 
sancy, the disability cannot be a second tinle pleaded by 
the defendant in that action or suit (z). Nor is the plea 
available in a qui tanz action (a); nor against the next 
friend of an infant in a suit in equity (b); nor to an 
.action by a corporation, in the nanle of their bailiffs ( c). 
Two ,yorks of great authority (d) declare it to be the 
better opinion, that tllÌs act, being a penal act, must be 
construed strictly, and that the ,vords, "as persons la\v- 
fully excommunicate," Inean nothing nlore than the dis- 
abling the convict to sue, but do not bring upon him any 
other consequences of exconlmunication. 
But to this it nlay be answered, that although a penal 
statute, it professes to have also in vie,v the nlaintenance 
of "God's true religion, the state and cOlnmonwealth." 


(z) Hetl. 176. 
(a) 12 Co. 61. 
(b) Pro Reg. Ch. 2i8. 
(c) Co. Litt. 134. 


(d) Hawk. Pleas of the Crown, 
c. 12, s. 6; and Hac. Abr. Papists, 
&c. (A), s. 1. 
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Such act:; have at all tinlCS received a" liberal a con- 
struction, ("
 strong- an interpretation for the attainlnent 
of that end, a
 po

iblc; for summa est hx quæ pro religioll 
facit (e). All btatutcs that concern the public good are 
to be con
trucù liberally (f), even though they be penal 
c.l
 to ...olue of the cOlllllJUJlity (g), for every statut
 is 
pena.l to som(\ pcrsons; anù, if the extenùing of a penal 
"\tatute hy nil equitalJle construction he JllorC advantageous 
than pr
judicial to the greater part of the people, it may, 
by the rules of la.\\, be 
o extended (It). .And pop
ry has 
been said to be a conspiracy against the state as well as 
rc1igion (i). 
J t is true tl1at the 15th 
ection of the san1e act speak8 
of the burials of " popish recusants not being excommuni- 
cate." The 12th 
ection, concerning the omission of 
lawful baptism, had mentioned" popish recusants ",vith- 
out Tnore, ,vhilc the 13th section again, which applicd to 
llJarriages, had used the terlns, "popish recusants con- 
vict." The object of this divcrsity of language seems 
clear. It "as in tenùed to proportion the rigorous pro- 
vi!-'ions of the law to the notoriety of the papist. 
onle 
penalties ,,-ere to apply to all recusants, others to such 
only dS ,vere con\ icted of recnsancy. Convicted recu- 
sauts "'cre restrained frorll luarrying other\yise than in 
the Established Church, but all recusants ,,-ere bound 
to baptize their children according to the rites of that 
church. The provision made as to burials \Y3S intended 
also to apply general1y to all recusants. nut there 'va
 
a difficulty in the \\ ay of this enacÍ111ent. Per::;ons under 
the ..;elltence of e
colnlnunication could not be buried in 
consecrated ground. A recu
ant, although not convictcJ, 
tHight, uncler the 30th section of the act, be eXC0l1111JUni- 
cateù by an ecclesiastical court. Thcrefore the c)..cept ion 


(e) Hobart, 157. 
( ) Dac. \br. Stalll./e8 (I), s. Î. 
(g) Plo"tl. 3h, 59. 


(II) Bac. .\br. Statutl'Jl (I), s. 9. 
(i) Thflrll[;Y v. Fleetwood, 10 :\lod. 
lli. 
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was inserted in the 15th section, and the tern1 excommuni- 
cate was selected, as comprehending n10re than the term 
conljict. 
That this statute of James ,vas, from the first mOlnent 
of its enactment, interpreted to have imposed upon popish 
recusants convict all the other disabilities of excon1nluni- 
cation, as well as that of bringing and prosecuting actions 
or suits, is clear from an early case at COllllnon la,v (k). 
Certain recusants were brought to the bar to take the 
oath and fi'1d sureties. Lord Chief Justice Coke told 
those ,vho ,vere ,villing to comply, that he ,\yould not 
take popish recusants [convict] for their sureties. For, 
under the statute of James, "every recusant convict is 
to be excol1ullunicated, and, therefore, in my circuit I do 
not adnlÎt the1Jl for witnesses betlveen party and party, they 
being no c01Jzpetent witnesses. \Ve have God, the 
king, and the law of the land on our side; also we have 
here dealt very favourably ,vith you, and not in any 
rigorous manner. For we lllay, by the la,v of the land, 
attach everyone of you by a "'Tit de excommunicato capi- 
endo, being by the statute of 3 J ac. c. 5, excomn1uni- 
ca.ted, being convicted; and if after\vards you do not con- 
form yourselves according to the la\vs of the land, then 
\ve will deal with you according to the rigour of the la,v, 
by writs of excornmunicato capiend.J."-" The whole court 
agreed with him herein." 
The disabilities of popish recusants cOl1vict, therefore, 
Illust be taken to conlprehend all those which appertain 
to excolnmunication (1). Besides the disability to sue, 
they cannot be \vitnesses, sureties, adlninistrators, 1101' 
attornies or procurators for others; cannot act as execu- 
tors, although they are not deprived thereby of the 
executorship, and are not to be allowed Christian burial. 
And ,ve have seen (p. 39), that in certain cases, a fenlale 


(k) The At torne!! General v. r;rif- 
fitlt and other's, 2 llulstr. 155. 


<l) Bae. Abr. E.J::communicatioll 
(D), s. 1. 
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pupish r('cn
ant convict is cvcn disabled to have the 
(.'haractcr of 
xecutrix. 


Offices and Cfltargcs. 
''[he 8th ection of the 3 J ac. I. c. 5, applies to "recu- 

ant convict.," in general. It disaùles thClll from prac- 
tising- the C01llUlon or ciyil lu\v, as counsellor, clerk, at- 
tornpy, {;;olicitor, advocate or proctor,-physic,-and the 
trade of apothecary,-from l)cing juùgc, Ininister, clerk, 

te\\ ard, register, town clerk, or other officer or n1Înister 
of any court,-frolll keeping any court,-from Learing 
office as captain, lieutenant, corporal, sergeant, ancient- 
bearer, or other office in canlp, troop, ùand, or conlpany 
of solùiers,-anù frotH being captain, Blaster, governor, 
or bearing office in any ship, castle, or fortress of the 
crown,-unt1er a penalty of 1001. for every such offence; 
one half to go to the (lueen, anù the other to the informer. 
The
l' ,,,"oreIs, "any office," or " any other officc," follow"- 
ing inulJeùifltely after the several IlJÍlitary and naval 
offices specifically nameù, would 11ot, it is submitted, 
ha, c the effect of disqualifying recusants convict in gene- 
ral frolH holding offices in either service of a higher 
rank than the highest of those that are so nanled. It is 
a well kno\\ n rule in the construction of 
tatutes, that 
"hen a statute begins by ill:;tallcing certain individual 
cases, and conclude
 by extending its operation to "other" 
ca
e
, it is to lJe understood as lueaning "sue/" others;" 
riz., others of the sanlC or an inferior degree. 'rhu., it 
was held, that th{\ "orù
, "any other Jneans," in an act 
for \"c
ting certain property in the crown, could not be 
intended of an act of parlianlent, for U the Inakers of the 
act" oultl lun'e put that in the beginning, and not in the 
end, after other inferior cOJl\'eyanCe5., if theJ had intended 
to extend the act thereunto." Antl it ,vas nlelltiollPd 
that hishops 'vcr(' held to he not iucluded in the 13 Eliz. 
c. 10, \\ hich enllluerates " colleges, Jean
 and chapter
, 
I'ar:;on--, \"icar
, " anti cone lnde
, "(tlH 1 ut]lcr
 ha v it,.,. 
l:' 
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spiritual pron10tions" ('In). But all doubt as to popish 
recusants convict is removed by the 9th section of the 
3 J ac. I. c. 5. It specifies " popish recusants convict," 
and even the husbands of popish rerusants convict, (un- 
less such husbands and tlleir children, above nine years 
of age, shall repair to church once a month at least, and 
]Je, they, and his servants, of meet age, receive the sacra- 
n1ent,) and it disables all such from exercising "any 
public office or charge in the cOlnnlonwealth, either in 
person or by deputy. It has been renlarked
 that in the 
8th section there is nothing to prevent recusants convict 
in general frolll exercising their offices by deputy (n). 
This is certainly true for the most part. But there is 
reason to contend that the disability to keep any court is 
an exception to the rule, and that it elnbraced the keeping 
a court by deputy as ,veIl as in person. 


Going Five Mile.ç fro 'In Home. 
By the 35 Eliz. c. 2, SSe 2, 3, 4, 6, and 7, and the 3 
J ac. I. c. 5, SSe 6 and 7, every popish recusant convict, 
above sixteen years of age, shall, within forty days after 
l1Ïs conviction, repair to his usual abode, or, if he have 
none, to his native place or his parents' abode, (unless at 
the time of his conviction he be absent from the realm, 
restrained by ÏIl1prisonnlent or the royal command, or by 
conJmand of six or lTIOre of the privy council, or unable 
by sickness to travel; in either of \vhich recited cases, 
he nlust return to his usual abode, &c. ,vithin twenty days 
after the renloval of the difficulty in question). \Vithin 
twenty days after their return, they must notify it, ,vith 
their true nanles, and present thel11sel ves to the parish 
11linister or curate, and the to\vn constable, headborough, 
or tithing-Illan, who shall enter these l11atters in a book 
to be kept in every parish for tIle purpose, and shall 


(rn) Archbishop of CanterbU1'Y'
' 
case, 2 Co. 16 (6). 


(n) Hawk. P. C. c. 12, s. 9. 
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aftcrwarù;:; certify thClll in ,vriting to the next Gcneral 
or Quarter 
 .::>::>ions, \\ here they shall he entered by the 
clerk of the peace on the rolls. No such I)erson, after 
so returning to 
uch place of "tboùe or uati\re place, shall 
pa...s or rCluove aboye five nlÍles froln thence, (each 
111 ile being one of 1 i60 lard
, and reckoncd, not as the 
cro\\ flillS, but by the nearest anù nlost usual ,vay (0), 
,\'ithout a written licen
e frOITI the queen, or thre
 privy 
councilIor
, or without a special "'fitteD license granteù 
under the ha1uls and scal
 of fonr of the local justice
, 
with the as...;cnt in \vriting of the hisllop, lord lieutenant 
or deputy lieutenant, (not being one of the four jus- 
tices) (p), under his na11d and beal, the convict 113ving 
first taken his corporal oath before 
OIne one of such 
four j ustice
" as to the cause of his journey, and that he 
,villlllake no needles
 delay. The 13th and 14th section" 
of the 35 Eliz. c. 2, except all persons going to any 
court of hl\\" or to the privy council or conlnlis- 
sioners under process, or going under proclamation to 
Jieltl thclnsel yes to the sheriff. The penalties for not 
returning to sucl. place of abode or native place, or 
rCIHoving thence 1110re than five Dliles without liceI1
e, 
are forfeiture úf goods and cllattels, lands, tenelnents, and 
JIl'I"cùitcuuents, <,,,hether freehold or copyhold,) and an 
rcnts and annuities during the offenùer's life. If he 
shall 110t have an inheritance of any kind of the clear 
Jcarly yalue of 20 luarks, nor gooùs and chattels above 
the value of 401., and shall not, within three nlonth
 
after apprellcnsion for 
o offending as aforesaid, couforIll 
to the Estaùlished Church, he shall, upon his corporal 
oath, at the requisition of any two justices of the peace, 
or coroner of th
 county, u abjure this rcahn of England 
and an other the queen's majesty's dominions for eyer," 
and 
hall at once depart out of the realm at the port 
and \, ithin the tiJue a:-;
igned by the justices or corol
er, 


(0) Cro. El. 212. 


(P) _\lan8field', case, l\loor. 83ft. 



46 PAUTIÓULAR DISADII..tTIES OF ROMAN CATHOLICS 


unless l1e shall be prevented by such causes as were 
considered reasonable causes at COnl1110n law in abjura- 
tions for felony; in ,vhich case he shall depart out of 
the realm as soon as such difficulty shall have ceased. 
The punishll1ent of the convict for refusing to abjure, 
or for not departing out of the realm after abjuration, 
or for cOIning again into it, is death. The 7 & 8 Geo. IV. 
c. 8, s. 7, enacted, that no person convicted of felony 
shall suffer death, "unless it be for some felony ,vhich 
was excluded from the benefit of clergy before or on the 
first day of the present session of parliaIllent. rrhis was 
the case here. The 35 Eliz. c. 2, s. 10, adj udged this 
offence a felony, and the offender "to suffer and lose as 
in case of felony, ,vithout }Jenefit of clergy" (q). 


Coming to Court. 
The 3 J ac. I. c. 5, s. 2, enacts, that no popish recusant 
convict shall COlne into the court or house where the 
queen or her heir apparent shall be, unless he be com- 
manded so to do by the king, upon pain of 1001. And 
the 30 Car. II. st. 2, c. 1, SSe 5 and 6, enact, that every 
person convicted of popish recusancy, who shall come 
advisedly into or remain in the presence of the king or 
queen, or shall con1e into the court or house where 
they or any of them reside, shall be disabled to hold or 
execute any office or place of profit or trust, civil or 
military, in the realm, or its islands or plantations; to 
sit or vote in either house of parliament, or make a 
proxy in the peers; to sue or use any action, bill, plaint, 
or Înforn1ation at law, or suit in equity,-or to be 
guardian, executor, or administrator, legatee or donee,- 
and shall forfeit for every such offence 5001., the whole 
of which, as it seeIns, will go to the informer. The 
only alternative is to take the appointed oath in Chan- 
cery, within the term next after such his coming or 
remaInIng. 


(I}) Sixth Rep. Cr. L. Comm. p. 101 (a). 
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Comiug nea'r London. 
By the :3 J ac. I. c. 5, S
. 4 and 5, it is enacted, that no 
popish recllsant, inùictcù or convicteù of recusancy, shall 
renlaiu "ithin ten ßliles of London, after ten days fronl 
the indichnent or cOllyiction, under pain of 1001" one 
11l0iety to be paiù to the queen, the other to the inforIuer; 
except ouly such persons as shall have their only d\velI- 
ing 'within the said city, or ten n1Ïles' cOlnpa",;:, of the 
saIne, not having any d" elling or abode elsewhere. 


Keeping Arms. 
The 2ith, 28th, and 29th sections of tIle sanle act 
direct that an such arlnOUl", gunpo,vder and munition of 
,vhatever kind, as any popish recusant convict shall have 
in his o".n house, or elsew'here, or in the possession of 
any othel', at his disposition, shall be taken from hinl by 
'varrant of four justices of peace at General or Quarter 
Se
sions, (except such necessary ".eapons as may be al- 
]0\\ cù hinl by thenl for defence of his person or house,) 
and that such annour, &c. shall be kept at the costs of 
the o,vner at such place as the justices shall appoint. If 
llc or any person ,,-ho sllall }lave such armour, &c., to his 
use, shall refuse to discover it, or shall hinder the de- 
li,ery thereof to the justices or to any person authorized 
under their warrant to take it, the arnlour, &c. shall be 
forfeited, and the party offending shall be imprisoned by 
any of the county justices' \varrant, for three months, ,vith- 
out bail or nlainprise. Yet although the armour, &c. be 
so taken H." ay, such recusant shaH be charged ,vith Inain- 
taining the c;;:ame, and also with buying, providing, and 
nlaintaining horse, arnlour, and munition in such sort as 
others of her luajesty's subjects. 


Reliques, (rc. 
The 26th 
ection enacts, that an)" hvo justices of the 
pcacp, and all I1layors, bailifl
, and cI1Îef officcrs of cities 
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and towns corporate, in their jurisdictions, nlay search 
for popish books and reliques in the houses and lodgings 
of popish recusants convict. If the justices are of opinion 
that it is unmeet to allow the convicts to use any altar, 
pix, beads, pictures, or such Jike popish relique, or any 
popish book, which shall be then found in their custody, 
it shall be defaced or burnt, if it be nleet to be burnt. If 
it be a crucifix or relique of any price, it shall be defaced 
at the General Quarter Sessions in the county ,vhere it shall 
be found, 
nd then restored to the owner. 


III.-THE OFFENCE OF Norr TAKING THE 
OATHS REQUIRED AT LA \V. 


Although the refusing to qualify under the Relief 
Acts deprives the offender, as we have seen, of alnlost all 
the benefit they ,vere intended to give, still this is not the 
only consequence of such default. It is by several statutes 
made a substantive offence to refuse the oaths from time 
to time appointed to be taken by her nlajesty's subjects. 
Disobedience is punished by additional severities, and in 
certain cases it is even adjudged to be equivalent to con- 
viction of popish recusancy. The only alterations effected 
under this head by the Relief Acts have been the abolition 
of the declaration against transubstantiation, and the sub- 
stitution of another oath in lieu of those appointed by 
Ia,v at the several periods \vhen the undermentioned 
penal acts were passed. The additional restraints to 
w'hich Roman Catholics refusin
 to take and subscribe 
such substituted oath are now liable, are the following. 


Parliament. 
No Roman Catholic peer shall vote or make his proxy 
or sit in the House of Peers; and no member of the House 
of COl1unons shall vote or sit there, until such peer or 
nlember shall have taken and subscribed the oath ap- 
pointed by 10 Geo. TV. c.. 7, s. 2. The 30 Car. II. st. 2, 
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(". 1, SSe 5 (IntI ö, declares that every 
uch offender shall 
be :adjuòo'etl a popish recu
ant convict to a.n intents 
and pnrpo::,cs, and ::,hall forfeit and suffer as such, and 
sllal1 he f'U l
jcctell to the particular disabilities and for- 
feitur":3 to which, in the like case, popish recu
ant
 
convict are Illa.ÙC liaùle by that statutc. (Suprà, p. 4G.) 


Offices of Trust, è"'c. 



petions B, 12, and 13 of tl.(1 last Jllentionetl ac-t en- 
acted that any sworn 
e..vant to the king, "ho should not, 
within the tiIlle liluited by la"r, tale the appointed oath, 
and should (HI viscdly COllJe into or reIllain in the presence 
of the king or queen, or should con1C into the court or 
hOllse ,,,here they "rere, or either of then1 resided, without 
a written license froJ11 the privy council, should forfeit 
his place and incur all the pains, penalties, forfeitures, 
an(l disahilities of that act. But these sections have been 
rt'pealed by the 2 Geo. II. c. 31, s. 9, ,vhich recites that 
the provisions of a statute previously passed, (thp 23 
Car. II. c. 2,) "-ere cc as to tho
e persons" ,",ufficieut. 
Unùer that btatute, all ROluan Catholics holding office, 
civil or military J or rt>cl>i,-ing pit}T, 
alary, tt>e, 0" wagf'
, 
hy royal patent or grant, or ha,'ing cOllllnand or place 
of trust under the crown, in England, 'Vales, Berwick, 
J pr:-;cy, or Guern
t'Y, or in the navy, or any service or 
cluploynlent in the royal household, and ,vho shall 
neglect or refuse to take the oath a
 
llch officf'rs,6.:c. 
at the tinHà and in 1Hanner req uireù by la"
, and yet 
t;;hall execute any of the said offices or CllJplo) IlIent., 
after ::,uch onlÏ
sion, sllall, upon conviction of that 
offcuct1, ],p di
aLled to sue or u
e action, Lill, plaint, or 
iuforJuation at law, or to prosecute any suit in equity, or 
to be guardian, e'-ecutor, (l(hninistrator, h->gatpf' by will, 
ur dOlice Ly deed, or to bear any office ÏI England, 
n r d,s, or B ru:icll., and 
hall forfeit 5001.; t1H
 whole of 
,\"hich it ::, c1ns ,,-ill go to the crown. 
It is bingular that the repeal of the aLove-nlentioned 
E 
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sections of the 30 Car. II. st. 2, c. 1, should have escaped 
the notice of a learned author (1.), and his successive 
editors. 


Residing near London. 
The lord mayor and justices of peace of London, 
Westn1Ïnster, South\vark, Middlesex, Surrey, Kent, and 
Essex, are directed by 1 "ViII. & Mary, c. 9, s. 2, to cause 
to be brought before them in their respective jurisdictions 
all reputed papists in the said cities, or within ten miles 
of the same, not being tradesmen, mechanics, merchant 
strangers, ambassadors' servants, nor persons certified at 
sessions, and having no other place of abode, and tender 
to them the oath appointed by law. Ifany ofthelTI "refuse, 
audibly and solenlnly," to take it, and shall yet renlain 
within the said cities, or ten miles' distance from the 
same, such offender shall forfeit and suffer as a popish 
recusant convict. The t.hird section enacts the like 
penalty against the person so refusing, if he do not, in 
the next term or sessions after refusal, appear in open 
court in the Queen's Bench, or at sessions, and take the 
oath there. To insure the execution of the la,v, justices 
of peace are directed to certify in the next ternl every 
subscription and every refusal into the Queen's Bench, 
or to the next Quarter Sessions. 


Keeping Arms. 
The 1 Will. & Mary, c. 15, enacts, that no suspected 
papist,-who shall neglect to Þtke the oath appointed by 
Jaw, \vhen tendered to him by two justices of peace, or 
who shall not appear before them upon notice from one 
authorized by warrant under their hands and seals,-shall 
keep any arms, ammunition, or horse, above the value of 
51., in his possession, or in that of any person to his use, 
(other than such as shall be allowed him by the sessions 
for defence of his house or person). Any t\VO justices 


(r) Bac. Abr. Papists (B), s. 2. 
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Inay au t horizp, by ,varrant, nny pcrsons to scarch for aU 
such arms, alnnutnition, and horse
, in the daJ-tilue, ,vith 
the d
sistance of the constable or his deputy or tithing- 
Ulan, and to ...ei e thenl to the f} uecn's use. The "'aid 
ju!;tice
 s]Ja,1l deli, ef the arnH: anu ammunition at the 
J)(.
t (
tlarter E-e..
ions in open court. Any silch papist 
who 
halI refuse to discover anù deliver his arlllS or aUl- 
nlunition, :UHJ who'ioeveJ" shaH conceal or be privy or 
aiding to conceal the anus or anllHunition of such papist, 
or the horses of any such papist, shall be C0J11lllitted by 
any two j lIstices t ,"arrants to the connl1on gaol fOf three 
luonths, without bail or lllainprise, and shall, besides the 
forfeiture of such arms, amll1unition, and horse
, by the 
owner, forfeit treble their value to tlle queen. The ses- 
sions are directed to allow the full "alue of any concealed 
arlIl
 or anllllunition to the discoverer of theIn, so as the 
same be seized. 


I-Iolding Property. 
This will be noticed elsewhere (s). 


1.'oreigll. Service. 
1'h
 3 Jac. I. c. 4, s. ] 8, is confined to the particular ca...e 
of subjects of this reahn going abroad to serve, or, being 
abroaù, voluntarily serving any foreign prince, state or 
potentate, HIHI not having before their departure taken 
the oath of obedience. This offence is declared to be a 
felony. The 19th and 20th sections further enact, upon 
pain of felony, tlUtt if the person so going abroad, or so 
serving, be a gentleluan or person "of higher J
gree,U 
or have borne the place of " captain, lieutenant, or any 
other place, charge, or office in caUlpt arnlY, or cODlpany 
of 
oldiers, or conductor of soldiers," he must, JI10re.. 
over, enter into an oblinoation ,vith two sureties in the 
o 
SUln of 201. at the least, ,vith condition, among other 
things, that he "bhall not at any time thereafter be 


(6) See pod, p. 60. 
.E2 
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reconciled to the pope or see of Rome." The 59 Geo. III. 
c. 69, commonly called the Foreign Enlishnent Act, which 
makes all persons offending against its provisions liable 
as in misdemeanour, cannot be understood, ho\vever, to 
have repealed these sections of the 3 J ac. I. c. 4. That 
general act applies to all enlistments ,vithout license, 
such being the mischief it was intended to prevent. The 
clauses of the other act ,vere not so designed. The luis- 
chief against ,vhich they were directed ,vas the growth of 
popery; and they Inay be still enforced against such Ro- 
man Catholics as have not qualified under the Relief Acts. 


Hanoverian Succession Oaths. 
The oaths appointed by the 1 Geo. I. st. 2, c. 13, 
s. 10, and 6 Geo. III. c. 53, with tbe exception of the 
Abjuration of Papal Supremacy (31 Geo. III. c. 32, 
s. 18), may be tendered to Roman Catholics by two 
justices, if they have reasonable cause to suspect such 
of dangerous or disaffected principles. Persons may be 
depn ted for the like purpose by order in council, or 
comlnission under the great seal. Refusal to take such 
oaths, or refusal to appear before the justices or other 
la,vful persons, upon sunllnons for the purpose, renders 
the party liable to be adj udged a popish recusant con- 
vict, and to forfeit as such. And the fact of such refusal 
shall be certified to the next sessions of the peace, and 
thence into the Queen's Bench or Chancery. (1 Geo. I. 
st. 2, c. 13, ss. 10, 11.) 


I'T.-PROMOTING OR PROFESSING POPERY. 


The forluer treatises upon this portion of our crÍ1ninal 
la\v have included ,vithin it the offences of hearing and 
perforn1Îng IJopish services, keeping popish schools, buy- 
ing or selling popish books, &c. The Comlnissioners of 
Criminal Law(t) ha.ve considered theln as forn1Ïng so many 


(t) Sixth Re}>ort, pp. 105-7. 



I 
 'N(a
:\ 
 D, NUT II t-;I
(J C,lU AI.TFIED AT J
A w. 53 


ùistillct cla
 es, without any satisfactor) rea
on, as it 
hl'l'm
, for the change. The forluer Inethod of cla
;;;ifi- 
cation has becn preferred in this treatise. 


v"OTm of Prayer, g--c. 
The first enachnent on this subject applies generally 
tu all pcr
ùn
 perforuJing or assisting at any form of 
\vorship or ritual oth
r than that of the l
stah]ishetl 
Church. The 5 &.. 6 Eù,,,,. \'1. c. 1, s. Ô, R;:, revived by 
1 Eliz. c. 2, s. 2, and a}l1ended by 13 & 14 Car. I I. c. 4, 
s. 24, forbids any per
on soever, inhabiting and beillg 
within England, "Tales, or Berwick-upon-Tweed, froIll 
,viIling]y or wittingly hearing or being present at any 
other manner or fornl of common prayer, adnlini
tration 
of the sacraluent, luaking of luinisters, or any other rites 
contained in The Book of Common Prayer, ß.,'c., than is 
1uentioneù and set forth in the said book, or contrary 
to the Unifornlity of 
ervice Act (2 & :3 Edw. ,"''I. c. 1). 
Upon conviction at assize
, oyer anù terlniner, or se
- 
sion
, of a first offence against this act, the punis]nnent 
i() six nJonth
' imprisonluent ,\ ithout hail or nlainpri
e; 
one ycar's iu)prison1l1ent for a 
econd offence; and for a 
third offence, inlprisonluent for life. 


Saying _JIass, or lIearing it. 
The 23 Eliz. c. I, s. .J, enacts, that whosoever shaH '-ay 
or sing mac;s ..,11aII forfeit 2üO luarks, and be COlllmitted 
to gaol for a year, anù thenceforth until he shall ha,.e 
paid the fine; and every per
on hearing mass sllall for- 
feit 100 luarks and be itnprisoned for a year. A third 
part of these llJOney pellalties is to go to the queen, 
another thiru part to the poor, <lnd the rcuHLÌning third 
part to the infornler, (s. 11). This 
ection al"o contains 
a general provision for the imprisonn1cnt of eyery per- 
son 
o conyictcd that shall not pay then) "ithin three 
Jnonth
 after judgment, until paYlllent or couforulity. 
J lIstice.., of peace, as "-ell ac; other justices, are, by s. 8, 
charged \\ ith the cufOrCCH}(
ut of this statute. 
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'fhe ] 1 & 12 \Vill. III. c. 4, s. 3, "for a fur'ther 
renledy against the growth of popery, over and beyond 
the good laws already nlade," imposes the penalty of 
ilnprisonment for life upon any popish bishop, priest, or 
jesuit saying mass, or exercising any other part of a popish 
bishop's or priest's office within these realrns or the actual 
don1Ïnions thereof;-unless (s. 5) he be an alien residing 
in a foreign anl bassador's d ,veIling house as chaplain, 
and registered as such in the secretary of state's office ;- 
Inost probably the Foreign Office is here meant. To 
ensure the execution of this provision, any person appre- 
hending and prosecuting to conviction, one or more 
popish bishop, priest, or jesuit, shall have for every 
such convicted offender the reward of 1001. \vithin four 
nlonths after such conviction, (s. 1). 
This act is not among those referred to by the 31 
Geo. III. c. 32. The 18 Geo. III. c. 60, s. 5, which 
repealed it in favour of such Roman Catholics as would 
consent to take the oath prescribed by the Relief Acts, 
specifically provides that no popish bishop, priest, or 
jesuit, shall take any benefit under that act, if he have 
not taken such oath before being apprehended or pro- 
secution cOlnnlenced. The 43 Geo. Ill. c. 30, and the 
10 Geo. IV. c. 7, have the effect of substituting other 
oaths for that enjoined by the 18 Geo. III. c. 60, but do 
not seem to have in any way qualified t.he severity of 
the above-mentioned proviso. 


Education. 
Under this division of the subject, t}1e laws against 
ROlnan Cat1loIic education will be reviewed. They relate 
first to domestic, secondly to foreign education. 


1. Popish Education at Home. 
If any person or body politic or corporate shall keep 
or maintain" any schoolnlaster," who shaH not repair to 
church in luanner 111entioned above, (see" RECUSANCY,") 
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or \\ ho shall not he aHo\, (all by th
 bishop or orùinary 
of the ùiocc
e where stich 8chool is kept, shall lose 10Z. 
for evcry Ulon lh so keeping hilll. And" such school- 
l11aster 07" lcarllt r," prpsulning to teach, shall, upon con- 
viction, be ùi
ableù to be "a teacher of youth," and he 
Ï1nprisoned for on
 ycar without bail or luainprise. (23 
Eliz. c. 1, SSe 6, 7.) TT "he,':; and other assistants in 
schools havc been held to be ,yithin the meaning of this 
act (u). 
If auy UHtll shall, ,vithout special license fronl tIle 
archbishop, Li
hop, or guarùian of spiritualities in the 
diocese, keep schoul or be a schoolrlla
ter, out of the 
Unh'crsitics, colIege
, or pu hlic or free granlnlar 
chools 
of the realnl, except it be in the house of SOllle man or 
\\ Olnan of noble or gentle degree, 110t being a recusant, 
the schoohlla
ter so offending, and also the party rc- 
taining or maintaining hinl, bhall each forfeit for every 
day that they shall so offcnd, <-:lOs., to be divided between 
the queen anù the informer. (1 Jac. I. c. 4, s. 9.) 
By the 13 & 14 Car. I I. c. 1, "schoolmasters or 
other persons instructing or teaching youth in any pri- 
,-ate Lou'-e or fau1Íly as tutors or schoolnlasters," Ulust 
first obtain a license froln their archbishop, bi
hop or 
ordinar), for ,,"hich they shaH pay 12d., and take the 
oath appointed to be taken by ltoluan Catholics. Every 
first offence is puni
hable with three lnonths t inlprison- 
11ll'ut "ithout bail or nlainpri
e; every sub
equent ofience 
"ith the like iluprisollluent, anù a fine of 51. to the 
crown. 
The penalties of the 11 & 12 'ViiI. III. c. 4, s. 3, are 
cxpr


cù to be " over and beJ'ond the good laws already 
luaùe." Any papist ,vho 
hall keep school, or aS
Ulne 
the educa.tion, governUlent, or boarding of youth, "ithin 
tlH
 r 
a11l1 or it3 actual ùon1Ïnions, shall, upon conviction, 
be sentenced to perpetual iInprisonrnent. 


(u) Com. Dig. tit. University (D). 
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2. Popish Education abroad. 
By the 27 Eliz. c. 2, s. 6, it is punishable, as in a 
prænlunire, for anyone born within the queen's obedience 
to send relief, directly or indirectly, if done wittingly and 
willingly, out of the realm and its actual dominions, to 
any jesuit, priest, deacon, religious, or ecclesiastic born 
within the realul or its actual dependencies, and ordained 
or professed by authority from Rome, or to any jesuit 
college, or foreign seminary, or person of or in the sanIe, 
not returned into the realm with submission and continuing 
in it. By the 1 Jac. I. c. 4, SSe 6, 7, it is enacted that all 
persons under the queen's obedience, sending any child 
or other person under their government, into any fo- 
reign parts out of the queen's obedience, with intent to 
enter or reside in any college, seminary, or house of 
jesuits, priests, or other popish order, profession, or 
calling; or to be instructed, persuaded, or strengthened in 
the popish religion, or to profess the saDIe, shall, for 
every such offence, forfeit 1001. to the queen. And the 
person so passing or sent, shaH be personally, but not in 
respect to his or her heirs or posterity (x), disabled to in- 
herit, purchase, take, or enjoy any real or personal estate 
,vhatsoever in England or its then actual donlinions; and 
all trusts, confidences, and interests whatsoever for his 
or her benefit shall be utterly void. It seems uncertain 
whether the 100l. will go to the inforuler or to tbe crown, 
notwithstanding the express language of this act, it being 
doubtful if the 11 & 12 Will. III. applies to it or not. 
(Post, p. 58.) 


(x) In ThornlJy v. Fleetwood, 10 
l\fod. 113, it was held that an estate 
tail being within the meaning of this 
enactment, the life-interest only of 
the first taker under the limitation 
was forfeited by his having been edu- 
cated abroad contrary to the act, 


and that, too, only during noncon- 
formity. It therefore followed, that 
neither the estate tail, nor his right 
to suffer a recovery in respect of it, 
were affected by the disability so 
qualified. 
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1\ 0 ,,'oman, nor 
hild "ithin the age of 21 years, not 
Lcing u. 
ailor, 
hip-bo), or apprentice, or factor of SOlne 
luerchant in traue of nlerchandize, shall pa!-'s the s
a
 
without the queen's or six privy councilIors' written 
Jicensc. It is not required, ho\\ever, to be sealed. The 
officer of the port" willingly or negligently" suffering 
thcir pa
sag{', or not entering the nalne
 of such licensed 
pa'.)
cnger:::" shall forfcit office, and all his goods and 
chattel
; and the o,vncr of the vessel ",vittingly or 
willingly'" carrying such unlicensed persons, shall forfeit 
the vessel and tackle; anu every luaster or lllariner " of 
or in" 
uch Ye
sc], shall forfeit all their goods, and be 
ÏInpri
oned for twel \"e rnonth
 without bailor l11ainprise. 
(1 Jac.1. c. 1, s. 8.) The children and ,vomen "0 pa
sjng 
without licen
e are only punishable as for a simple nlis- 
derneanour under this "ection; but by a statute pas"eù 
a feu'" years after (3 Jac. 1. c. 5, s. 16), the children were 
llHHle liable to almost the sanle penaltie
 as though they 
had pas
ed the 
eas ,vith the intent nlentioned in the 6th 

cction of t1lf
 1 Jac. 1. c. 4. It is1'orbidden to the children 
of any suhject \\ ithin the rpaln1, (the ,aid children Jlot 
L ling solùier Q , mariner
, merchantc;;, or their apprentices 
or factors,) to ùe sent or go beyond seas, l\'ithout the 
(llleen'
 license, or the lice])
e of 
ix privy councillors, 
(the principal 
ecretary to be one,) "under their hands 
anti seals." It is enacted that no such child bO offending 
shaH take any benefit, by "gift, conveJance, descent, 
devise, or otherwise," of any real or personal estate ,,'hat- 
e' er, until he, being of the age of eighteen year
, takes the 
oath prc
crihcd at law, Lefore a justice of peace for the 
dwelling place of the child's parents; and that in the 
111cantinlC hi..; or her next of kin, not being a popish re- 
cu
ant, "hall have and enjoy the subject luatter of such 
gift, cOllvcJancc, descent, or devise, until such child shall 
cOlnply with the requisitions of dIP 1a\\ ; upon ,,'hich 
snch next of kin ....hall make account of bi
 or her re- 
ceipt--, aud in a rea"onable time repay and restore theIne 
The saIne 
cction iInpo
e
 on the party so sending such 
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children, the penalty of 1001., to be apportioned in equal 
thirds, bet\veen the queen, the poor, and the inforlner. 
13ut if the 11 & 12 Will. III. c. 4, s. 6, apply to this act, 
which, with SUbll1ission to the learned COlnn1Îssioners of 
Crin1Înal Law, there is but little reason to doubt, the 
\vhole of the fine \vill no\v go to the infornler. That 
section recites the statute of 1 J ac. I. c. 4, correctly 
enough, but n1Ïs-recites the particular terms of the 4th 
section. It nlis-states the forbidden sending beyond seas 
to have be
n one \vith intent to educate" in the Ron1ish 
religion," \vhereas in that act there is no 111ention nlade 
of the religion, but only" to prevent their good educa- 
tion in England, or for any otlter cause." And the ap- 
portionnlent of the penalty is incorrectly recited to have 
been nlade in equal llloieties bet\veen the crown and the 
infornler, the poor
s third not being noticed. But these 
trivial inaccuracies in the prean1 ble cannot affect the ope- 
ration of the plain and unanl biguous enacting clause. If 
it be so, however, it is difficult to understand the reasons 
\v hich have led the learned comnlissioners to the con- 
clusion, that the act intended to be recited nlust have 
been the I J ac. I. c. 4, between the language of which 
act, and that of the recital in the 11 & 12 \Vill. III. c. 4, 
there is far less reselnblance than there is between the 
latter and the 3 J ac. I. c. 5, s. 16 (y). 
I t is also enacted by 3 Car. I. c. 2, that no one, being 
under the queen's obedience, shall pass or go, or convey 
or send, or cause to be sent or conveyed, any child or 
other person, out of any of the queen's don1Ìnions into 
parts beyond seas, out of her obedience, to the intent to 
enter, or be resident or trained in any priory, abbey, nun- 
nery, popish university, college, or school, or house of 
jesuits or priests, or private popish family, and shaH 
tltere be by any jesuits, sen1Înary priests, friar, n10nk, or 
other popish person, instructed, persuaded, or strength- 
ened in the popish religion in any sort to profess the 


(y) Sixth Rep. of Cr. L. Comm. p. 109 (k). 
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nne. It is also forùidden to convcy or :::'CIlÙ, or cause 
to he cOllveye<<l or 
Cllt, tlloney, "or other thing," for the 
}uaintcuance of any child or person alrcculy gone or sent, 
or tu go ur be 
ent, " AND trained and instructed as afore- 

aiò," or to\\ ard
 the relicf of any prior), abbey, nun- 
ncry, college, 
chool, and rcligious house soever. Con- 
,'ictioH of eithcr of these uffence::, ,viII disable the party 
to sue at la\\" or in equity, to be counnittee of any ,vard, 
e
ecutor, adIninistrator, legatee or donee (by deed) of 
any person, or to bear an) office l\ ithin the reahn; and 

nch convict shall forfeit all his goods and chattels, anù, 
during life or the continuance of his non-conlpliance, an 
}Ii
 lanJs and hereditalllents, rents, annuities, office, anù 
estates of freehold. It lIas been decided (z) that the 3 J ac. 
I. c. 5, anù the 3 Car. I. c. 2, did not repeal the I J ac. I. 
c. 4, but" ere Inade to explain, tUllend, and enforce it. It 
is difficult to understand ho\v any doubt upon the point 
coulù have arisen. The rule is clear that all acts in pari 
mal 'Tiâ arc to be construed in the same manner, and to be 
reaù tog-ether as they would be, if they formed one act. 
Cenerally, unless the proyi
ions of the Popery Acts are 
Illallife
tly incoJlsi
tent, anù incapable of being so con- 

trupd, they nlust an be taken as conbolidated in one 
C'lI:\ctnlent. \Yhere they are inconsistent \\ ith one another, 
the later provi
ion Ulust be taken to be the ]a,y, and the 
earlier onp to ha\'p Lcen repealed by it. 
Alnollg acts prohibited as tenùiug to the pron10tion of 
pop -'ry, the giving relief to persons guilty of that offence 
is included Ly express enachnents. 


Relieving Recu
aJ2ts. 
\Vhocycr shall willingly IlHlÏntain, rclieve, keep, or 
, harbour in his house allY servant, sojourner, or stranger, 
\\ 110 
hall forbear the c
tablished worship, ,,'ithout rcason- 
able c:\cu
e, for a 1110ntl1 together, shall for e\gery lllonth 


(z) Tlzorllb!l v. PI elwood, 10 :\Ioù. 113. 
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that he shall so nlaintain, &c., forfeit 101. (3 J ac. I. c. 4, 
s. 32.) And by s. 33, the saIne forfeiture is incurred by 
keeping such recusant" in service, fee, or livery." But 
this prohibition does not extend to one's father or 1110ther 
being bonâ fide without a home or sufficient Inaintenance, 
nor to one's ward, nor to any person comn1Ïtted by au- 
thority to one's custody. (s. 34.) 


Protestant Children. 


An10ng the disabilities of Roman Catholics, the boon 
held out by the legislature to the confornling children 
of such, ought to be classed; as being of a strictly penal 
nature. "To the end that the protestant childr{ln of 
popish parents may not, in the lifetimes of such their 
parents, for \vant of fitting nlaintenance, be necessitated, 
in conlpliance with their parents, to enlbrace the popish 
religion contrary to their own inclinations," the 11 & 12 
Will. III. c. 4, s. 7, enacts, that upon complaint of such 
refusal to the Lord Chancellor, Lord Keeper or Conl- 
missioners of the Great Seal, such order shall be Inade 
therein" as shall be agreeable to the intent of that act." 
An almost silnilar enactment was passed in the follo\ving 
reign, (1 Ann. st. 1, c. 30,) for the protection of J e"wish 
conforn1Ïsts. Under that act it was decided by Lord 
l\iacclesfield (a), that it is not necessary that the applica- 
tion for relief should be made during nlinority. In that 
case the protestant child of the Jewish father was above 
forty, ".hen she made her application to the court. 


V.-DISABILITIES AS TO PROPERTY. 


For reasons which will be evident to the reader, this 
subject has been réserved for a separate investigation in 
this place. It is conceived that the effect of the 10 Geo. 
IV. c. 7, s. 23, has been to abolish, unconditionally, and 


(a) Vincent v. Fernandez, 1 1". 'V. 524. 
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in all ca
e
 \\ hatcver, those incapacitie
 of taking by 
descent or purchase dny interest, real or cha.ttel, in lanJs 
anù other 1Icreditament
, which were enacted by the 11 & 
12 'Yil1. III. c. 4, 3 Oeo.1. c. 18, and 11 Geo. II. c. 17, 
against all papi
ts refusing' to take the oaths of alle- 
giancc and supreluacy. The 18 Geo. I II. c. 60, SSe 1 and 
4, relieved froll) the
e incapacities aU papists taking and 
suLbcl'ibing the oath thereby appointed, but on no other 
ternlS. 'l'he 43 Oeo. I II. c. 30 llla(le no other alteration 
of the law on tllÎs head, than the substitution of the oath 
contained in the 31 Oeo. III. c. 32, in the roon1 of that 
required by the It; Geo. III. c. 60, and also the enlarge- 
nlent of the titHe for taking it, lilnited by the latter act. 
There ,,-as no further legislation upon this subject down 
to the passing of the 10 Geo. I'T. c. 7. The la\v, then, 
in 1829, as it \vas settled by those acts, made all Catho- 
lics, declining or omitting to take the oath appointed b) 
the 31 Geo. Ill. c. 32, incapable, as to themselves per- 
sonally, "to inherit or take by descent, devise or liuli.. 
tation, in po
session, re, ersion, or remainder, any lands, 
ten(,l)lpnt
 or hèreditanlents, within the kingdom of Eng- 
land, don1Ïnion of "Tales, or town of Berwick-upon- 
Tweed;" and elnpo,vered their protestant next of kin to 
enjoy the 
anle during the lives of such DonconfofJnists, 
without being accountable to them for the receipt of 
profi t
, nor for any but wilful ,yaste. Their posterity, 
however, "ere not di
abled by their parent's non con- 
forlnity froln inheriting or taking in either of the ".ays 
above-111entioned. IJut all purchases, whether legal or 
equitable, of "m'lnors, lands, profits out of lands, tene- 
nlents, rents, terms, or hereditaments, ,vithin " the above- 
111e1ltioned 1iulits, and all "estates, terms, and an.lJ otller 
interc
ts or profits w/lalsoever out of lands," in any ,,'ay 
leg-ally or equitably granted or conveyed to the benefit or 
relief of 
uch papists, were 1llade, without any exception 
a"- to heirs or posterity, "utterly void and of none effect, 
to all intentg, con
tructions, and purposes whaboever." 

nch "-as the 
tate of the Jaw \,lu.'1l the 10 Oeo. IV. c. 7 



62 P ARTICULAR DISABILITIES OF ROMAN CATHOLICS 


was passed. By section 23 of that act it is enacted that 
thereafter" no oath or oaths shall be tendered to or re- 
quired to be taken by her majesty"s subjects professing 
the Roman Catholic religion, for enabling them to hold or 
enjoy any real or personal property, other than such as may 
by law be tendered to and required to be taken by her 
majesty's other subjects; and" that the oath appointed 
by that act "shall be of the same force and effect to all 
intents and purposes as, and sllall stand in the place of all 
oaths and declarations required or prescribed by any law 
then in force for tlte relief of her mqjesty's Roman Catholic 
subjects from any disabilities, incapacities, or penalties." 
I t is quite clear that no practical difficulty under this 
incoherent section can ever arise as to Catholics who 
}lave taken the oath; because, in any view of its mean- 
ing, such persons are altogether secure from the ancient 
disabilities. It is conceived, too, that the courts will be 
n10re inclined to extend this remedial clause than to 
narrow it; and that the exception in the prohibitory part 
of this clause of such "as may by law be tendered," &c. 
to the other subjects of the realm, will be liberally con- 
strued to mean such as may be tendered to such other 
subjects "for enabling them to hold or enjoy any real or 
personal property;"" viz., none at all. If this be not the 
sense of those words, it is clear that under this clause the 
oaths appointed by the I Geo. I. st. 2, c. 13, and 6 Geo. 
III. c. 53, and which two justices, by s. 10 of the former 
act, may tender to any person or persons whom they shall 
or may suspect to "be dangerous or disaffected," must 
be taken by all such ROlnan Catholics as will not take 
the Roman Catholic oath, to enable them to obtain their 
exemption froln the disabling statutes referred to above. 
In like lnanner the courts will, it is to be supposed, in- 
terpret the passage substituting the new oath in the rOOlTI 
of" all oaths," &c. as meaning" all other oaths," and thus 
give effect to the whole clause, which, if literaHy con- 
strued, manifestly contradicts in the latter passage what 
is expressed by the first. It is certain]y very desirable that 
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all doubt on a 111atter of so Il1uch importance should be at 
once set at rest either hy the courts or by the legislature. 


VI.-ECCLESIASTICAL CEKSURES. 


It ouo'ht to be mentioned, that in addition to the 
o 
penalties and di:o:ahilities "ith which }Jopery Hnd popish 
recusancyare still punishable at la\v, it is competent to 
the ecclcsia
tical courts to take cognizance of the sanle 
offences, and punish thenl hy cxco1l1nluni<.ation r:tnd 
otherwi:;c. It is generally provided by the principal 
penal acts, and particularly by the 3 J ac. I. c. 4, s. 39, 
and the 3 Jac. I. c. 5, s. 30, that they bhall not extend 
to take away or abridge the authority or jurisdiction 
of tlae ecclesiastical censures for any cause or Dlatter, 
Lut that her nu
esty's COllllnissioners in causes eccle- 
siastical, archbishops, bishops, and other ecclesiastical 
judges, Il1ay do and proceeù as before those acts ,,,ere 
pas
ed. 


I t may not be out of place, before concluding t1lis 
clJapter, to reyuark that, besides the encourageInent held 
out to qui taln inforlners by the penal statutes passed 
arrainst RonlaIl Catholics, the legislature and dle Esta- 
Llishcd Church Jlave taken every precaution to prevent 
the ùefeat or evasion of those enactnlcnts. In the course 
of this treatise SOllIe of the clauses contained in thenI for 
giving eRect to thcir provisions have Dlore than once 
L 
cn noticeù. The principal ones that have not Jet been 
referred to are no\v about to be enumerated under the 
concluding head of this chapter. 


PRESE
T'IE
T OF P AI)18TS AXD RECUSA
TS. 


Churchwardens are officers of the parish in ecclcsias 
tical affairs, as cOT1:,taLles are in civil; and one Inain 
branch of their dutics i
 to present alllllatters happen- 
ing in tIlC parish, contrary to the ecclesiastical lans. 
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And they are to be considered, in a certain degree, as 
guardians of the mora] character and public decency of 
their parish (b). By the 6 Edw. VI. c. 1, s. 2, the 1 Eliz. 
c. 2, s. 14, and the 3 J ac. I. c. 1, s. 2, they are tQ present 
such as do not con1e to church (c). By the 3 J ac. I. 
c. 4, SSe 4, 5, 6, 36, they and the constables of every 
town, parish, or chapel, or one of them, or if there be 
none such, then the chief constable of the hundred 
where such town, parish, or chapel shall be, shall once 
a year prLsent at the sessions the monthly absence from 
church of all popish recusants, and the nalnes of their 
children, nine years old and upwards, abiding \vith their 
parents; and, as near as they can, the age of every such 
child, as also the nalnes of their servants. These pre- 
sentlnents are to be recorded by the clerk of the peace 
or town clerk, without fee. "fhe church,vardens, con- 
stables, or high constables, are to have 408. for every 
conviction upon a first presentment of such 1110nthly 
absence, to be levied by the justices' warrant out of the 
recusant's goods and estate. And for failing to make 
such presentments, the offenders shall forfeit 208. for 
each default. For failing to record the presentn1ent 
when n1ade, the clerk of the peace or to\vn clerk shall 
forfeit 408. in each case. These sums may be recovered 
in Queen"'s Bench, at assizes, or at sessions. 
By 1 Can. 110, if the church,,'ardens or questmen, or 
assistants, shall know any Inan within their parish or 
elsewhere, that is a fautor of usurped. or foreign po\ver 
by the laws of this reahn, or 3. defender of popish and 
erroneous doctrines, they shall present the saIne to the 
diocesan or ordinary, to be censured and punished ac- 
cording to ecclesiastical law. By 2 Can. 114, parsons, 
vicars, and curates are required to inforrn themselves 
once a year, and, under pain of suspension, truly present 
to their ordinaries, before St. John Baptist's Day, how 
Inany popish recusants, TIlen, 'VOlllen, anù children, above 


(b) Griffith v. Reed, 1 Hagg. Con. R. 20
. 


(c) Cro. Eliz. 750. 
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tl.(. agp of tlli..t{\pJl )"...a)'5, atHI ho,,' IHany pùpi
hly given 
pcrsoll
, (collling to church but refusing the COIUIl)Unioll,) 
arc inhabitants, 
ujourllers, or guests in their 
e\"cral pa- 
ri
hcs; sctting down the rcal or reputed nanl
S of such 
recusants, and di
tinguishing absolute fronl half recu- 
sant
. An such ordinarics and uther eccle
iastical otficer
 
to W110111 the aid lU"eSellÍlllcllts are exLiLited, are re- 
quired, unùer p(LÏn of half a year's 
usl'ension by the 
bi
hop for 'ach neglect, within one Blont11 after re- 
ceipt of them, to deliver theln to the bishop, who shall 
withill si
 weeks exhihit thenl to the archhishop, by 
,vhonl, \\ ithiu other six weeks, they shall be exhibited to 
her lnajesty (d). If the cnurch" ardens olnit to present 
any particulars of which there is a conUHon fama in their 
pari
h, they may be cOlnpelled to do so by their ordinary 
at his vi
itation. If they refuse to ohey hint, they )l)ay 
he proceeded against as ,,'ilful breakers of their oath, 
and in the interim, be barred the comnlunion Ly tht-' 
parish lninistcrs(e). 
The H.elicf Acts have by no nleans altered the dutiec; 
and liabilities of these '
arious officers. They are still 
hound to Illake the presentments under the penalties 
above specified. But the n.olnan Catholics su pre
cnt
d, 
are cilipowered by those acts to allege theul by ,yay of 
defence to any p,.osecution for recusancy, 
c., ,,,here they 
can 
hO\\9 that they hayp qualifipd agreeably to theil" 
prc)\ l
lon
. 


(d) Hurn's E("c1e
. Law, Popery, (e) Prideaux, 4; Canons, 2G, )) 7 ; 
,Ii. Gibs. on Visit. 59, 6U. 


F 
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CHA PTER V. 


PRÆMUNIRE. 


ALTHOUGH frequent luention has been Inaùe of præ.. 
J11unire al
d its consequences in the course of this treatise, 
it was thought to be more advisable to defer any explana- 
tion of the tern] until ,ve came to consider the question 
in its general bearing on the existing circumstances of 
English ROl11an Catholics. 
P1.æmunire, corrupted frOln præmonere, is the initial 
word in the first sentence of the writ to which it ,gives 
its nanle. By that writ the sheriff or other lllinister is 
cOlluuanded to fore\varn (præmonere) the person against 
wholn it is issued to appear to answer within t\VO 1110nths 
for the contelnpt upon whicl) it is founded, viz., the 
drawing the queen's subjects out of the reahn, in plea 
whereof the cognizance belongs to the queen's courts, or 
wherein judgment has already been given in the same(f). 
The courts before which the offender nlay be sUlnmoned, 
are specified by the act to be the council or parliament, 
the Chancery, the justices of the two benches, or the 
justices deputed for that purpose. What the punish- 
ment upon conviction under this act is to be, does not 
appear upon the face of it; but it is provided, that if the 
offender does not appear by the ùay appointed him in the 
writ, he, his procurators, attornies, executors, notaries, 
anù maintainers, shall be put out of the queen's protec- 
tion, forfeit their lands, goods, and chattels to the crown, 
and be inlprisoned and ransomed at the queen's will ; 
and that on the return of non est inventus to the writ 
issued under the award of capiatur, they shall be put in 


(f) 27 Edw. III. st. I, c. 1. 
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exig(\nt ant1 outla\,"cll. And it is saiù by learned ,vritel's, 
that the ordinary jtHIgnlent in a pra>111unire where the 
off
IHler has appeared, is, that he be put out of the queen's 
protection; hi
 lands and tenenlents, goods and chattels, 
forfeited to thc queen; and that his body slulll remain in 
pri
on at the queen's pleasure (g). A further provision 
is luade by the 38 Ed w. III. st. 2, c. 1, ,vhich recite
 "the 
great hUI.t, perils, and inlportable losses and grievances, 
Lecau:õ;e of personal citations out of the Court of Rome 
by feigned and false suggestions and propositions against 
all nlanner of persons of the realm, upon causes ,vhose 
cogn iz.tnce and final discu
:,;ing pcrtaineth to" the cro" n 
and its court. AJI \",ho shaH obtain, purchase, or pursue 

uch personal citations against the queen or any of her 
subjects, and all their maintainers, counsellors, abettor
, 
aiders, and fautors, shall be taken by the sheriffs and the 
justices in their sessions, deputies, bailiffs, and other 
nIinisters, and presented to the queen or her council, by 
good, sufficient, and short lJail, there to receive ,vhat the 
law will give thenl. And upon conviction they shall 
abide in prison without mainprise, bail, or deliverance, 
until they have Illade fine and retlcInption to the queen 
at her plcasure,-gree to the party aggrieved,-and fun 
remuneration, ,,'ith good security of ever attel}}pting tl1(1 
like for the tilne to COllle, or of suing any process whatever 
in respect of such inlprisonll1ent, remunerations, or other 
l11ë:ltters thereon depending, against any Ulan, either in the 
Court of Ron1e or any ,,-here else. Any justice of the 
p
ace, on hi... o\vn knowledge, or on cOluplaint of others, 
l1W.}' cause any person to be apprehended for such offence, 
take hi:; 
xan1Ïnation and the evidence of nlaterial ".it- 
ne 
e
, and bind the latter over to the Queen's Bench or 

aol (Ielivery (II). IJy the 16 llich. II. c. 5 again, it is 
in gcueral ternlS provÎ(1ed, that anyone ,vho shall pur- 
chasti or ptlr
ue, or cause to be purchased or pur
ued in 


(g) Co. Litt. 129 b; 2 Hawk. 
P. C. c. 48, B. 9. 


(h) 2 Hawk. c. 8, s. 34; Hale's 
Sum. }IiR. 
F2 
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the Court of ROllle, or elsewhere, any tiling whatsoever 
which t.oucheth the queen, against her, her crown and 
regalty, or her leahl1; anyone \vho shall bring into the 
reahn, or receive or rnake notification or execution of 
such within the realnl or without; and their notaries, 
procurators, n1aintainers, abettors, fautors, and counsellers, 
shall be put out of the queen's protection, their lands, 
tenen1ents, goods and chattels shall be forfeit to the 
queen, and they themselves shall be attached by their 
bodies if they can be found, and brought before the 
council, there to ans\ver. Other,vise the '\vrit of præ- 
Inunire Inay be resorted to against t.hem in 111anner pro- 
vided by the fornler statutes. This act of 16 Rich. II. 
c. 5, is the one to which ahl10st all the subsequent statutes 
refer in enacting against new offences the penalties of 
præmunire. Pronl thi'3 circlln1stance, rather than fronl 
any 11l0re reasonable cause, it has generally been called 
tlte Statute of PrælnunÜ'e. 
These are the only provisions in the ancient acts, 
passed in derogation of papal jurisdiction, which seelU 
applicable to Roman Catholics in England at the present 
day. The law of provisors and purveyors is out of date 
as far as they are concerned. That la'\v regards the 
benefices and endo,vlnents of the Established Church, 
and therefore any l11ention of it would be out of place in 
a book not treating of the laws and inlmunities of 
hat 
Establishment. 
But it is clear, upon principle, that the provisions 
cited are perfectly applicable to English Roman Catholics 
and their suits at this day. \Vhatever controversies may 
arise an10ng them as to Inatters cognizable at la,v or in 
equity, cannot be adjudicated at Ronle or by authority 
derived from Rome, without the peril of præmunire and 
all its liabilities above enumerated. For the Relief Acts 
were not intended to alter the la-ws passed previously to 
the Reforluation against the authority of the holy see, 
but only to n1Ïtigate sonle of the severities enacted against 
the ROlllan Catholics subsequently to the establishment of 



PH .'\1U
IHE. 
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PJ"otestantisnl a.., th(, religion ûf the land. _\ud it luay 
be 
\'en uouLtct{ ,\ bether SOlllC of the enactments of 
the reign of IIcnry \7111., touching intercourse with 
ltoll1l', are not 
ti}] in force agaillst Ronuln Ca.tholic as 
they certainly are against protestant offenùers. There 
i.., nut a section in any of the Re1ief ...\cts, that cvcn re- 
cites the statutcs pa..;seù in fleury's reign, nor their re- 
,"in1.l L). the I EIiz. c. 1. 
\.nd the only grounù of douLt, 
a
 tu their LeiuO" in force at the } Jrcsent day, is furni
heù 

 . 
Ly the vague terms ùf the 4 th "cction of the ;3 I Geo. 11 I. 
c. 32, whereby !{Olnan Catholics taking the oath are 

ccl1red frolll heing pre
entcd, indicteJ, sueù, &c. " for 
being a papi;:,t, . . . or for bcing present at, or perforuling 
or oh
er' ing any rite, cerenlony, practice, or observance 
vf tlte pOpi
'}l 'religion, or maintaining or assisting ot/,ers 
therein." But, however strong this language Inay be 
con
idereù to bc, and ho,veycr cOlnprehcnsive an inter- 
pretation it i;:, capaLle of receiving, it ùeser\-es relnark 
that the prean) LIe to this section does not tnention either 
or the statu tps of IIenry, nor indeed any earlier act than 
that of the 2:3 Eliz. c. 1. It then cnunlerate
 a great 
n\lnlher of other acts of nearly the 
alne de
cription, aud 
recites that 1.>)' the
e various enachllcnt"" cc papists, . . . 
p 'r
ons saying or hearing llla
s, or being present at, or 
conforuli1lg tu, or pcrfuruling or ohser\-ing any rite, 
c..:erenlony, practice or observance of the Church of n.o1l1e, 
or 11la .1llaining or assisting others therein," arc Inade liable 
tu the penalties contained in tho
e acts. It i;:t ùifficult to 
...ay that the enacting part of the section "hich fol1o\v
 
thi
 recital ,,-as, (h'.;;igned to eillbrace Illort' than the ca--es 
therein 
et forth, 01. that the wurùs "practice or observ- 
llllce" cOluprehcnd the right of appeal to ItoIne, or indeed 
any oth(lr practice ur ob
cr\'ance that is not iu the llature 
of a h rite 01. cercIlIony." Po

iLIJ' howcycr, Ly a large 
cou:;tructiou ofa rCIuedial enactInent, the court "iJI holtl 
that, with the é
Clllptioll fronl pl"o
ecutiol1 as a papist, the 
ll\gi
)atllre inteucled to aHai'll to cycry HOlllan 'atholi(' 
the free exercise of all t hu
c u
..ge
 of hi;:, l'ccle
iastical 
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discipliue, without which the headship of the pope would 
be deprived of Inuch of its practical itnportance. Not- 
withstanding this ill1pression, the author still feels it his 
duty shortly to advert to the main provisions of Henry's 
acts. 
By the 24 Hen. VIII. c. 12, s. 4, it is enacted, that if 
any person resiant within the realnl or its actual do- 
Ininions or l11arches, "or any other person or persons," 
shall, for any causes testamentary or nlatrimonial, di- 
vorces, 4-ithes, oblations or obventions, attelnpt, Inove, 
purchase or procure frol11 or to tbe see of ROlne or other 
foreign court, any foreign process, inhibitions, appeals, 
sentences, SU111nl0nS, citations, suspensions, interdictions, 
excolnlnunications, restraints or judglnents, or execute 
any such, or do any thing to the let, ill1pedill1ent, hin- 
drance or derogation of any process, sentence, judgment or 
detern1Ïnation in any courts of the said reahn, dOluinions 
or lllarches, for any of the above causes, every such 
offender, his fautors, cOlnforters, abettors, procurers, exe- 
cu tors, and counsellors, upon conviction, shall be liable 
for every default, to the pains, penalties, and forfeitures 
ordained by the Statute of Præmunire, 16 Rich. II. c. 5. 
'fhe 25 Hen. VIII. c. 19, s. 3, forbids any appeals \vhat- 
ever to be had, provoked, or Inade out of the realnl ur 
its actual dOl11Înions, to the bishop of Rome or see of 
Itome, " in any causes or 111atters happening to be in con- 
tention, and having their COll1menCeUlent and beginning 
in any of the courts" of the said reahn or don1Ìnions. 
.A.nd such appellants, and persons executing process of 
the see of llome, and their respective aiders, counsellors 
and abettors, are, by section 5, made liable to the penalties 
of the above-n)entioned Act of Præmunire. 
These two enactments are confined to appeals. But 
the same penalties are enacted by the 25 Hen. VIII. c.21, 
8S. 3, 20, and 22, against any subject of the said reahn or 
don1Ïnions suing to the pope or the Ronlan see for " li- 
censes, dispeusations, compositions, faculties, grants, re- 
scripts, delegacies, or any other instruluents or writings" 
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"hatsoever,-any per'\on resiant in any of the actual do- 
nlinion
 going abroad for any visitation, congregation, or 
asseIuLly for religion,-and any person so subject or re- 
siant, attcInpting or doing anything contrary to that act, 
or Iuaintaining, allowing., aJnlÏtting, or obeying any TIlal1- 
ner of censures, excolnmunications, interdictions, or other 
process fronI ROlne, of what name or nature soever, to 
the derogation or let of the execution of the act, or of 
anytlling to be done by reason tllereof. 


Punishment of Præmunire. 
The pains, penalties, and forfeitures of a conviction 
unùer the statute of 16 Rich. II. c. 5, Í1nproperly called 
the Statute of Præmunire, have been already enunlerateù 
in the 'words of the statute book. But as such frequent 
refcrence to the consequences of a præmunire is 11lade 
by the latter penal enactments, a brief sunuliary of thenl 
,,,ill not be out of place here. 
1. \Ve have seen that the attainted person is "put 
out of the queen's protection." This applies to private 
injurie::;, ho,ve, er atrocious. He can bring no action 
whatsoever, anù it is doubtful whether he is entitled to 
sllrcty of the peace (i). For the la"
 will not guard his 
civil rights nor remcùy his individual grievances. And 
no Ulan kno" ing hinl to be guil ty, can, ,vith safety, give 
hinl cOIufort, did, or relief; for the abettors, conlforters, 
nut.Întainers, &c. of such persons are likewise included 
in the 
tatutes of Prænlunire (k). 
Still the delinquent is a part of the public, and has 
a rigbt to the queen's protection in respect of public 
"rongs. It 'vas forluerly tho!lght otherwise, and that 
an)" Ilian mceting 11ÏIIl n1Ïght slay hilIl. But the la\v is 
no,v clearly settled to the contrary (1). 


(i) Co. Litt. 130; 1 Hawk. P. C. 
c. 19. 
(k) 1 Hawk. P. C. c.19; -1 Comm. 
p. 108. But it seems they must 


be proceeded against as principals. 
Stamf. P. C. 44; Plowd. 97. 
(I) Co. Litt. 130; 12 Co. 68; 4 
Comm. 107. 
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2. " llis lands, tenelnents, goods, and chattels are 
forfeited to the queen." It is doubtful ,vhether the 
forfeiture has relation to lands vested in the delinquent 
at the tin1e of his cOl1lmitting the offence, or merely to 
such as were yested in hinl at his attainder. The better 
opinion, ho,,'ever, is, that it relates only to the latter. 
The point "'as raised in Grosse v. Gayer (m), where the 
defendant clailned under an estate tail granted by one 
Treegoose, the tenant in fee, who had theretofore in- 
curred a præmunire, but at that tin1e ,vas not attainted 
of it. The point, however, was not decided, as the 
defendant obtained judgment on another point. 
The forfeiture, ho,vever, is confined to fee simple and 
life interests in ]ands and tenements. For it must be 
understood of such an estate as the offender Inay law- 
ful1y forfeit. Therèfore if tenant in tail be attainted in 
a præl11unire, he shall forfeit the land only during his 
own life, and afterwards his issue shall inherit; for the 
,vords in the Acts of Præmunire are too general to 
take away tIle force of the statute de donis (n). 
I t is said that the Acts of Præl11unire do not extend 
to the forfeiture of rents, annuities, fairs, &c., or any 
hereditaments that are not ,vithin the ,vord terræ (0). 
But this is at least questionable. The acts speak of 
teneUlents as ,veIl as lands; and under the forlner \vord 
incorporeal tenenlents are included, such as rents, 
estovers, COl1unons or other profits \vhatsocver granted 
out of land (p). 
3. " His body shall relnain in prison at the queen's 
pleasure." Other authorities have it that it shall be 
during the life of the delinquent (q). But this is only 
another forn1 of expression for the saIne thing; as the 
queen, by her prerogative of pardon, may at any tinle 
relllÍt the ",hole or any part of the illlprisonlnent or 


(nl) Cro. Car. 172. See Jon. 217. 
(n) Co. Litt. 130 8, 391 a j 1 Roll. 
ReI)' 92. 



o) 3 Inst. 126. 
(p) Co. Litt. 19 a, 20 b. 
(q) 1 BuIst. 19
1. 
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forfeiture, cxcppt ill the ca
c of transgressing the statute 
of IIaLeaC) Corpus (r). 
lTllle
s it be 
pccially enacted to the contrary, a. pc
r 
of the rcahn cannot clailll his privilege of trial Ly his 
pecrs in aJI illtlicÌlllent for a prænnlnire (8). 'Vlwtllcr 
p 'er or COIUllloner, the ùefcnùant lJlust appear in person, 
unless dispcnscd with by" rit or grant. In the ca::,e uf 
Sir Andrew l\Iillltnay (t), he pleaded his pardon by at- 
torncy, but it is thought that thcre "'as a grant to this 
cfft'ct in the pardon (u). 
A parùon of all luispri'iious, trc"'pa
ses, oH.ences and 
contclnpts, include:, a prælllunire (x). 


(r) 2 .Hulst. 299; 4 Comm. 10 i. 
(8) Lord r"au
:'8 case, 12 Rep. 92. 
<I> 2 BuIst. 290. 


(u) 2 Ha\\k. P. C. 273. 
(x) Ceo. Jac. 336. 
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ROMAN CATHOLIC USAGES AS THEY AFFECT PROCEEDINGS 
IN COURTS OF JUSTICE. 


THE indirect consequences of the Relief Acts were of a 
most valuable nature. From the period of their enact- 
ment the Roman Catholic religion ceased to be alien to 
the constitution. So soon as the profession of that 
religion was no longer incoInpatible ,,,ith citizenship, all 
forIner presumptions in law unfavourable to the rights 
of citizenship or their exercise by Ronlan Catholics 
received their' death-blo,v. By express enactment the 
legislature had tolerated the religion of ROll1e. There- 
fore now "it ,vas more than connived at,-it ,vas pro- 
tected,-it was established" (y), so far at least as those 
Roman Catholics were concerned, 'v ho were disposed to 
cOIn ply with the conditions of the Relief Acts. They 
are entitled to have their peculiar usages respected both 
in parlialnent and by courts of justice, especially in luatters 
of conscience. Should a case of first impression arise 
in which the question will bave to be deternlined whe- 
ther by a liberal consideration tlle scruples of RonIan 
Catho] ics shall be reconciled with the existing la\v, or 
by a different consideration thf.se shall be brought into 
conflict ,vith those, there is no doubt wllatever that 
upon principle the liberal construction ought to prevail. 
It is of frequent practice among Roman Catholics, 
to nleet ,vith religious duties, not in themselves di- 
rectly opposed to the la\v, but ,vhich, if adlllÏtted by 
the law, will certainly very much qualify in particular 


(y) See Lord l\tIansfield's dictum 
in Evans' 8 case, Furneaux's Letters 


to Blackstone, Appendix, 2nd edit. ; 
3 Meriv. 375-6, note. 
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ill
taHcl'S it
 gClleral operation. Thus it is declared ùy 
the Coullcil of Trcnt (z), in nHirllJê:lI1Ce of prcvion
 de- 
cisions uf pOpeS anù councils, tha.t the Itolllan Catholic 

ac..allleJlt of penance h(l.; thrce distinct and indispen- 
sable pa.rb; vi:., contrition, confc
sion, and satisfac- 
tiun ;-that thc::,c are all of divine institution ;-that in 
coufc
:5ion the penitent is ùound to confefo's an and singular 
his gricyous sins, open and hidden, so far as his llieniory 
",ill !"crvc ;-that such confession 111Ust be made at least 
every Easter, and ,vith the effect of receiving absolution 
from the nlinister;-and that no luinister can aùsolve, who 
i!o, not in prie
t's ol'llcr
.-The ,,'ilful oll1is
ion of annual 
confession ,,,ith aL
olution 
ubject8 the party to eXCOlll- 
llluuication ipso facto; and the wilful olni

ion of any 
llHlterial Cil'Clllllstance vitiates the ,vhole of the confessioIJ 
and renders the absolution null. In short, the obligation 
of plenary confe
sion is one which it is Ì1npossiLle for a 
Itolllall Catholic to c\ ade ,vithout palpable injury to hi
 
con
ciencc. On tht: other hand, the duty of hearing con- 
te:-,
ious i
 t;O binding upon the prie
ts, that they cannot 
ùeny that office to any applicants; although they Inay 
rcfll
e tu gi\ e absolution after" arùs. They are al::,o in 
the t-;trolJgcst 1Hanner bounù to an inviolable secrecy as 
to what they hear even fron} un,vorthy penitents. 'fhe 

e(tl, a
 it is called, is of divine right, 1110St strictly bind- 
ing tbe prie
t,-in every case, even \vhere the welfare of 
the \\'hole realm is at btake, and even after the ({path of 
his pcnitcnt,-to re\'eal nothing that he has heard in 
cOllfe;:,sion, or in order to sacran)ental absolution, that 
that 
acraJnent he nut rendered intulerable or hateful to 
the people. And there i", the 
alllC oLligation upon hinl 
evcn wh(\rc he i::, in doubt as to ,vhether he heard tilt' 
Juatter in c}l1cstiull in cOlJfe
siou or not (a). X or is this 
ItU unrea:-,onaùlc ordinance. If the priest '\
ere allon eu 


(z) Se!!!. XIV. Can. 1 to 15. De 

anctibbimo Pænitentiæ Sacramento; 
and the Const. \ntiq. Jur. in the Ap- 
penJu. 


(a) 1 AlphollSUS de Ligorio, TheoI. 
:\1 or. Lib. vj. n. 634, and Praxis 
Confessarii, 117. 
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to disclose \vhat he Inay have heard in this way, no 
Ulan would l1lake a confession at all, or at least not 
a perfect confession, and thus the discipline of the 
l
onlan Catholic Ch urch ,vould be defeated, and its 
llleillbers deprived of the benefit of the sacranlent of 
penance, and, indeed, of all its sacraments, except bap- 
tis}]}, for, to all the rest, that of penance is, in general, 
a preparative of indispensable necessity. Accordingly, 
the seal of confession has obtained protection not only 
in the eccle
iastical courts of Roman Catholic states, 
but generally in all the courts of all countries ,vhere 
the exercise of the ROll1an Catholic religion is sanc- 
tioned by la\v. Perhaps the latest instance of its fornlal 
recognition by a court of la\v is that which is recorded 
to have taken place in the United States about five 
years ago. 
The la,v of England recognizes the principle, that how- 
ever desirable the discovery of truth n1ay be, in the ad- 
l1lÏnistration of public justice, there are cases \vhere the 
n1Ïschiefs resulting frol1l judicial investigations 111ay be 
of such gravity as to counterbalance the advantages, and 
to call for a qualification in the rigour of the general rule. 
Thus, cOllllnunications ll1ade to a counsel, attorney or so- 
licitor, on the footing of professional confidence, cannot 
ùe disclosed by thenl in a court of justice against the 
client's will, ho\vever ,villing they theillselves 111ay be to 
disclose then1. And their clerks are in the same situation 
in these respects as thel11selves, and so also are inter- 
preters or agents, ,vhere such have been en}ployed as the 
channels of c0111nlunication in such cases(b). All matters 
of evidence also are jealously excluded by the courts, of 
,vhich the disclosure ,vouJd be contrary to public policy, 
or calculated to injure the public interests. COllununi- 
cations that luay have passed between the executive and 


(b) lVilson v. Rastall, t T. R. 
756, ï5
); nit Ba.rre v. Liretti, 
Peake, 78; Taylor v. :Foster, 2 C. &, 


P. 195; Foote v. Hayne, R. & 1\:1. 
165. 
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it. illforIucrs or police ag'cnt
, local inf()flllation ,vhich an 
officer of govcrnnlCllt Inay have acquired ill that capacity, 
official corre
pOllllellces, alld c\ ell the language and ar- 
gUluents used by a party to an action iu his place in par- 
liëllllCl1t, have all heen soleuu.Jy held to be confidential 
and privileged, and !Jot to be òi:iclo
c(l even in court
 of 
justice (c). ßut the
e specific instances are as )'et the 
only reco
.?;ni7ed iIlustrations of the rule a
 to professional 
and confiùential privilege. Protcstant clcrgynlen, lllC- 
dical Jllen, hankers, and st(\\\ arù
, are among the cla:,se
 
to which this rule has been helll not to extend (d). At 
an earlier period it :,cenlS to have been held by the Irish 
(Iourts, that confes
iolls to RUllHl1l Catholic clergyulen 
'"ere not privileged (e). It is doubtful ,,,hether this ,,,ere 
ever the rule in England. But it is apprehended that, 
even if it "yere forlnerly, it cannot be nlaintained at this 
day. The operation of the Relief .Acts has be
n to re- 
cognize the rights of the Roman Catholics in relation to 
thcir religious doctrines and ritual. It is evident that 
the intention oÎ tho
c acts w'as to secure them against all 
the tenlpor'\l consequences at that time likely to follo,v 
from their obedience to the dictates of conscience, and 
the COlllllHlll(hllents of their church. It is evident tllat 
if their sacraulental confessions be not no'\Y privileged 7 
and if tl1eir priests be now liable to the alternative of 
cOlumitting a sacrilegious violation of the seal of secresy, 
or of rcfusing to answer and being punished as for a 
cuntclupt of court, one of the lnost serious of the fOrIller 
couc.;;equences of adhering to conscience and the church 
"ill ha'.e renlained in force, and the Relief Acts in H 
g.'eat 111ea
ure have been frustrated. It filay even be 
contenùcù, that the rule of public policy applies ].erc. 
'fhe law ha.
 cho
(\n to recogniLl\ and sanction the official 
cha..acter of the priest, alld to perInit the relation bctwcen 


(c) See the cases collected in 
Phi1l. E\ il1. Rth edit. ch. 11, s. I. 
(d) It!. s. :i. 


(e) Blltler v. J/oore, 'I'Na1ly on 
Evid. 2:>3. 
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hilnself and his flock to exist, and even to chastise with 
severity such as endeavour to disturb them while as- 
sembled in that relation. To receive froln him after- 
wards, in defiance of the sacred ob1igations and the 
solemn trust he has been allowed to undertake, a disclo- 
sure which can only be made by an act of sacrilegious 
perjury on his part, would be a procedure too contrary 
to decency, Inorality, and policy, to warrant the suppo- 
sition of its ever again being tolerated, far less enforced, 
by an English court of justice. 
It is true that in Gillzam's case (e) it was decided that 
the privilege did not extend to clergynlen. But through- 
out that case it is manifest that the court had protestant 
clergymen, and more particularly clergynlell of the Es- 
tablishment, in its view; and there is nothing to sho\v 
that the practice of auricular confession was once alluded 
to by the court. But even if it were, there is no analogy 
,vhatever bet,veen the seal of confession as understood in 
the Church of Rome, and the obligation to secresy as 
understood in the Established Church ;-the only one 
among all the protestant denon1Ïnations of this country 
in which auricular confession is practised. In the former, 
as we have seen, the seal admits of no qualification or 
exception; "even where the welfare of the whole realnl 
is at stake, and even after the death of the penitent," it is 
binding still. But in the Church of England it is far 
otherwise. By the 113t.h canon, elnpo,vering lninisters 
to present offences at the court of visitation, it is pro- 
vided that, if any man confess his secret and hidden sins 
to the minister, for the unburdening of his conscience, 
and to receive spiritual consolation and ease of nlind from 
him, he shall not in anywise be bound by this constitu- 
tion, but is strictly charged and admonished that he do 
not at any time reveal and 11lake known to any person 
whatsoever, any crilne or offence so cOlnmitted to his 
trust and secresy, (except they be such crilnes as, by the 


(e) R. & 1\1. Cr. Ca. 194. See 3 C. & P. 519. 
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hl\V's of the r 'clhn, his OlfU life ll1ay be called in question 
101. concl}alillg the SfllllC,) nnder pain of irregularity (f). 
\Vith the Church of England, therefore, it is made a 

illJp]e Jnatter uf discipline, the breach of \vhich is mere] y 
c "}Jl\òuraLle as for irregularity, aUlI the ohligation of ,vI1ich 
Ct'a
cS to bind whenever the gravity of the matter con- 
fe

ell1Ias reachcd tIle prc
criLed degree. nut w'ith the 
Church of l{olue it is not a question of degree, but of 
priuciplt... ; )Iot of eccIcsicl
ticcd ùi
cipline, but of the diyine 
law. IIowcver, anù notwith:stallùing the decision in Gil- 
hlllll,'S CclSC, where the circulnstanccs Jnay have Leen con- 
'\idcrcd unusually stroll
, the opin ions of the judges are 
far frolll being unifoflll in favour of admitting in evidence 
eyen confe
,..,ions made to a protestant clergyman. In 
le.1: v. Radford (g), ,,,hich ,vas tried before a contrary 
decision ,vas given by the twelve judges in Gilham's 
ca
c, a clergynlan having prevailed on the prisoner to 
confess by nleans of religious arguments, Lord Chief 
Justice Best expre
::,ed a strong opinion as to the inlpro- 
priety of his bcing allowed to violate the confidence re- 
posed in Ililll, and hi:; evidence was not pressed. Sub- 
se(lu
ntIy to the decision in Gilham's case, the saIne learned 
judge illtiuluted that he should be bound to receive such 
confe
sions if a clergyman cho
e to disclo
c thelll; con- 
...i(]criug thc point as e
tal)lisheù by lhe authority of that 
ca-.;c. But his lordship added, that he, for one, ,vouId 
never compel a clerg)9rnan to discIo
e thenl (It). 
A ca

 very loo
e]y reported (i) ,va
 tried before i\I r. 
J. Buller on the Northern Circuit, in which a question of 
a confe

ion Hl(tde by a ROlllan Catholic to bis priest 

peJns to have ùeell raiseù. In the report, indec(l, it is 

tatcd to have been Jnadc by the pri8ollcr, "a papist, 
before a protestant clergyman;" but from the conte'\.t, 
'C; well a
 frolll the 'yay the ca
e ha
 been cited in other 


(f) 2 Durn's Eccles. Law, p. 9. 
(g) R. & !\f. Cr. Ca. 197,202. 
(h) n,'oQtl v. Pitt, 3 Car. & P. 


519. 
(i) R
.t v. Sparkes, noticed in 
})eake, i8. 
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instances, it is probable that this is an error of the press. 
The learned judge received the evidence, and the prisoner 
was executed. But it \vill be seen that this confession 
was gratuitous, and" 111ade before the clergyman, not to 
1) im ;'" and it is therefore clear that it was no auricular 
confession, nor made with any vie\v to such. And stilI, 
in the principal case, Lord Kenyon renlarked, that he 
"should have pauseù before he adlnitted the evidence 
there adn1Ïtted." His lordship then endeavoured to 
distinguish it from the case then before him; observing 
that" the popish religion is now unkno,vn to the law of 
this country." But if the learned judge is correctly re- 
ported in this respect, it is certain that his observation 
,vas out of date. A reference to the date of the trial 
shows that it took place on the 27th of July, 1791, only a 
month and a few days after the 31 Geo. III. c. 32 had come 
in force. The popish religion ,vas certainly then known 
to the law of England, and the lllinisters of that religion 
had as certainly obtained at last a legal consideration anù 
capacity. At all events, the 1110re recent enactment of the 
10 Geo. I'T. c. 7, in its combination ,vith the 31 Geo. III. 
c. 32, has most nlaterially affected the whole schenle of 
the constitution in its bearing to the Roman Catholics, 
and it is under that act that this question, if it again 
arises, ,viII have to be decided. 
It may be here mentioned, that, notwithstanding the 
Irish case of Butler v. lJfoore, ,vhich bas been already 
referred to, it is not now the Irish practice to press the 
question
 ,vhere the witness objects to it on the ground 
of its having a relation to what he has been told in 
confession. Independently, therefore, of the objections 
,vhich attach theulselves to that case as having been 
ùeciùed under the penalla,vs, there seelllS every reason 
to suppose that it is no,v no longer of authority even in 
Ireland. 
The general consequences of holding a priest to ans\ver 
questions of this kind have been already noticed. But 
in certain cases even nlore serious ones will follow. Let. 
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\1
 
uppo
e a case wherc knowledge and con
ea.hncnt 
are sufficient circulnstauces frolH which to arguc guilt. 
Thus, let 11:-; 
lIrpo
e a rric
t to have heard in confe
sion 
of the existeuce of a. trca""onahl{\ plot. lIe Ìi bound 
by the :--C:lI uf conf:. 'ion not to rcveal it; it takes it,;;, 
cour
e. {Tnder the:,c cir('unl
tancc
, if the seal of con- 
fe",,,,ion w )re in contcluplation of la\\ no protection Hg:ain!"t 
his Lcin er ohlj( ed to disclose what he knew under it 
., 
in a ('OI1I.t of ju
tice, the ('onceahIJPnt Blade him a prin- 
cipal in th) treason, aud liaLle to be iudicted a", f'uch. 
On thp othr>r hand, if it 
hould be considered that the 
seal of confcs
ion was a. 
lItticient profcetioJl, it I11U
t bp 
either upon the grounù of profes"ional confidence or 
public policy. In either view the prie
t "ould Lp en- 
titled to the same protection, against being caIled upon 
in conrt to give evidence in r

pect of nlatters where 
the 
allle cxcu
e exi
tell. If the p)"ie
t \, ould lte en- 
titlpù to his discharge in the one ca
e, he clearly could 
not h(1 COlllpelled to an
","er in the other. IJut if he 
\voulù be cODlpelleù to forego his claiul of privi]eg'e, 
and to answer as a witness, it is iU1Possible to contend 
that the 
allle priYilpge should be ctft>ctuaI agaiJlst hi,;;; 
liability as a crin1Ïnal. In Garnefs case (/1.), the chief 
point on ,vhich the indictIllent 'ya
 grounded "as the 
cirCUT1l5tance tllat certain conferences alleged to have 
taken place, either in or out of confession, betw'een the 
prisoner anù other parties, concerning trea!"ons then 
Ineditatcù by the latter, ,yere kept :;ecret by the prisoner, 
t-O that the trea
onable intention
 of 11is confederates 'vere 
suffered to take their course. The luain facts \vere 
not denied by the prisoner, ,,'ho was a je::uit priest; but 
he alleged upon his trial that he knen nothing whate'.er 
of the "uppo::;ed plot before its execution, excepting 
,vha.t \vas told him in sacramental confe

ion, or in orrler 
thereunto, by the !!ui1ty parties. It al...o appeared that 
the connection betwpen the prisoner and thQ'!,e parties 


Ci) 2 IJowell's 
t. Tr. 217. 


(; 
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in reference to their plot had been 111ade kno\vn to the 
governnlent only through the information obtained from 
those parties, as well by Dleans of the rack as by ex- 
pectation of pardon. But that his previous knowledge 
of the plot was thus linlited is not very clear. It is 
certain that this point was disputed upon the trial, and 
that, too, 'with such tenacity as to warrant the inference 
that the ,,,hole question of his innocence or guilt was 
thought to turn upon that one circumstance. He ,vas not 
told by the court ,vhich condenlned him that the seal 
of confession should not protect hill1 froln the general 
obligation inculllbent upon hinl as a subject; nor that, 
\Vhetller it were in confession 01' no, he ,vas bound to 
have revealed to the king's governInent the traitorons 
designs of which he had been enabled to infornl hinlself. 
On the contrary, it seems to have been conceded on 
all sides, except by the attorney general, that the de- 
fence ,vas a substantial one in itself; and therefore it 
was endeavoured, on the part of the prosecution,-and 
successfully as the event proved,-to inlpeach by counter- 
evidence the allegations of fact on which the defence 
rested. Thus, when Garnet was asked by the Earl of 
Salisbury ,,-hy he did not write to his superior at Rome, 
to procure fr01n him a prohibition of the plot, he is 
reported to have ans\vered that "he n1ight not disclose 
it to any, because it was matter of secret confession.'J 
The Earl of N orthalnpton then endeavoured to get rid 
of that defence by showing that secret or sacramental 
confession had nothing to do with the case. "That 
l11atter of confession, which before he refused to con- 
fess,-he confessed it now to endanger his o\vn life; 
and therefore his former ans\ver was idle and frio. 
volous" (I). So, too, the attorney-general hin1self is 
said to have Inade ans"rer, that (m), " 1st, Green,vell"s 


(l) 2 Howell's St. Tr. 242. 
(m) The anthor is not answerable 
for Sir Edward Coke's reasons. They 


are only of value for the purpose 
stated in the text. 
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was no acralucntal cOllfe"sion, for that the confitent 'HiS 
not p 'nitent: nay, hinlself hath clearly deliverctl under 
hi.., haud that the po\nler-treason wa
 told him, not a,., n 
fault, but by \\ay of consultation anù aùvice. 2nùIy, 
Greeuwell told it not of hilnself that he should do it, 
hut of Fa\\'les, Percy, Cate
hy, "
inter, and others; 
:Inti therefore he ought to have disco\ered theIn, for 
that thp
' were 110 conn tents. 3rdIy, lIe nJight and 
ought to have tlisco\'cred the Ini
chief for pre"crvation 
of thf1 state, though he had concealed the person
. 
4thly, Cate
hy tol(1 it unto hiul extra confessionem, out 
of confession. Lastly, By the C0l11n10n law, ho,,'ever it 
"ere, (it being" crimen læsæ majestatis), }1t
 ought to have 
<.1i"closed it ",n). At a later period of the trial, Garnet 
Hg-ain 
et up the saIne defence, that "he ,vas bound to 
keep the secrets of confession, and to diEclose nothing 
that he heard in sacralnental confession." It ,,'as then 
argued by the Earl of Salisbury,-who seemed to adnlit 
the general truth of the position,-that the seal of secrecy 
hound him not, ".here the confitent did not evince a 
proper disposition of soul for the 
acr
Ullent of penance. 
lie sho,,'ed that this ,,'ould apply very 
trongly (if it 
were true) to Greenzeell's case, for that after that person 
had been ahsolved by Garnet upon his pronlise to desist 
fTOID further prosecuting the powder-plot, he never- 
theIl'''' joined Catesby and Percy in arm!=" ànd !='olicited 
others to ùo the saine. "IJereby," saith he, "it appears, 
that either Green\yell told JOU out of confession, anù 
then there needs no 
ecrecy; or, if it ""ere in confc
5ion, 
lIe professed no penitencr, and therefore you could not 
absolve him "(0). The subtilt ,. of these fancied distinc- 
tions plainly f.ho\vs the 'ery great (lifficulty ill which 
the dcfence set up by the prisoner haù placed the court. 
Nor i
 it po
sible to 
a) ,,,hat the result of that trial 
".ould have Lcen, had the strong circulllstantial eyiùence 
against the prisoner been \yanting, by which he ap- 


(1&) 2 lIo"ell's St. Tr. 2-16. 
02 


(0) Ibid. 255. 
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peared to ha\Te been pi"ivy to the plot independently of 
his clerical duty as confessor. 
'fhe result of this very imperfect review of the cases 
that have come before the courts as to the privilege of 
clergymen, would seeln to be this :- 
I. Disclosures nlade to clergYlnen in general for the 
llJere purpose of obtaining spiritual advice and cOlllfort, 
are not so far privileged as that they are not adn1Ïssible 
in evidence against the party who made them. 
2. But the court will not in general compel the clergy- 
nlan to repeat theIn, if he oùject to do so. 
a. In the case of protestant clergyrnen, the above rule'i 
apply equally to auricular confessions. 
4. Auricular confessions lllade to a Roman Catholic 
priest are at least privileged to this extent-that the court 
will in no case ,vhatever cOlllpel the confessor to disclose 
them. 
5. And, perhaps, upon a sound conception of the pecu- 
liar policy of the institution, and of what is due to public 
decency and morality, the court will even forbid the 
question to be put to the confessor against the consent of 
his penitent. 
In a very recent instance the Ecclesiastical Court evinced 
its readiness to adapt its o,vn rules of practice to the re- 
ligious peculiarities of Roman Catholics. In a cause which 
was depending before the Prerogative Court, it became 
necessary to examine a witness who was a professed nun 
of the Benedictine rule, and an official in the convent of 
that order at Hauunersmith. Being bound by cloister- 
VO\VS, she could not conscientiously leave the convent, 
and therefore her examination could not be taken in the 
usual manner. For this reason the registrar of the court 
,vas applied to, with the view of having her examination 
taken in the convent, but that officer objected to act on the 
proposal, unless the court should first sanction it. An ap- 
plication was now nlade to the court by Addams, stating 
the circumstances, and asking to have the witness's exa- 
Inination taken in her convent. Sir Herbert Jenner Fust 
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thought that this ,
ac; not a case for requiring the witnes
 
to act contrary to her VO\V of 8eclllsion. If an affidavit 
,vere put in, cnlbodying tlle above facts, as stated by the 
learned advocate, the court ,vould g-rant tll(_
 or(1er for 
taking the exalnination of the ,vitness in her convent (p). 


(P) Da 'es v. The Baron de lèu- 
c"ère., Prerogative Court, Thursday, 


10th 
farch, 1842; before Sir II. 
Jenner Fust, 'IS. Case. 



86 


CHAPTER VII. 


CONSEQUENCES OF THE RELIEF ACTS. 


THE important measures known by the general nan1e 
of Relief Acts have been already noticed. There remain 
others, which, though at first sight they seem to have a 
very secondary importance, are, in their direct as ,yell as 
indirect consequences, not to be ranked among the least 
valuable of the enactJuents passed in favour of Roman 
Catholics. It is true that Inany of thelTI confer no es- 
pecial relief upon thenl,-for the Dissenters participate in 
the saIne advantages,-and that in general no specific 
11lention is made of anyone class of non-col1fornlists. 
But ,vith non-conforn1Îsts, as such, this treatise does not 
profess to concern itself; and ,vhenever it happens upon 
enactlnents of so general an operation, it will only con- 
sider thenl so far as they are capable of an application to 
Roman Catholics. In the present chapter it is proposed 
to enUll1erate such statutory provisions of this kind as 
cannot, fron1 their llliscellaneous character, be classified 
under any other heads. Of these the rights enjoyed at 
law by a Roman Catholic clergynlan, more especially in 
reference to the celebration of l11arriages, the visitation 
of paupers and prisoners, and their personal immunities, 
,vill particularly be noticed. Other matters ,viII be re- 
served for a later period of the ,,'ol'k. 


lJIarriages. 


IJy tlJe l
th section of the 6 & 7 'ViII. IV. c. 85, as 
eXplained by the 35th section of the 7 Will. IV. & 
1 Viet. c. 22, any proprietor or trustee of a building, 
,,, het11er uuder the san1e roof \vith any otller building or 
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detacheù from it, provided it have been licensed anù 
used, fur one Jcar next before rf'gi
tration, for puhlic 
H.oluan Catholic wor::;hip exclush-ely, may obtain froul 
tI)(
 'OuperintcIldent registrar of the district the regi.:;tra- 
tion of :luch bllilJing for the purpo
c of solclunizing 
nlarriahcs. nut it is required, that on Inaking his 3p- 
plicatiun to that effect, he Jllll:-,t deJi\"cr to the snper- 
intrndent a ccrtificate, signcd in duplicate by at least 
twenty householders, and countersigned by the pro- 
prietor or trustee, that 
uch builùing has been u'"ìed Ly 
them, during the abo\re period, a:> their usual place of 
puLlic religiouo; worship, aud that they are dcsirous of 
having it registereù. The 10th 
ectiou of the first-named 
act proviùes for the cancelling of the registry of a dis- 
used chapel, and the regi
tration of another such build- 
ing in its place, even although the latter may not ha,.c 
been used for one year next preceding. 
1\Iarriagcs luay ùe celebrated in chapel
 
o registered, 
either by certificate or by license. Both the fOrlller,- 
which lIa
 superseded thp ancient fornI of ß)arriage- 
banns,-and the latter,-w Lich has superseded that of 
special license grantable by ecclesia...tical anthority,-are 
obtained alike frolH the sllpcl.intendent registrar. In 
order to obtain t he certificate or license, one of the par- 
ties, (,vhere both are resident in the sallie district,) nlu
t 
gi,-e a notice to the superintendent rpgistrar in the fornl 
specified in schedule A. to the 6 & 7 \\ ill. I \
. c. 83 
annexed, or to the like effect, (
. 4). This notice n)ust 
giV'e the namc
 and descriptions of the contracting par- 
ties, their 30"es, length of rcsidence, &c., and In nst he 
signed Ly the party giving it. It CallJlot lJC given until 
the party shall ba,.e dwelt in that district for 
even da)"
 
then ne
t preceùing. 'Vhere the TMrties Ih c in ditferent 
di
trict
 the like notice is to be gi,"en by each of theln 
to the sup
rintendent registrar of hi!.) aud her district, 
,,'ith the further 
pecification thcrcin of the district and 
COUlity of the other party's re,idcncc. Any false state- 
111ent, h.no\\ ing1y nlaùc in <<HI)" such notice, i
 puni
hable 
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as peljury, (5. 38). If there is no registered place of 
,vorship ,vithin the district of either party's residence, 
wherein 111arriages are solelnnized according to the Ro- 
man Catholic faith, it is conlpetent for either of them, 
under the 3 & 4 Viet. c. 72, to indorse upon the ordinary 
notice to the superintendent registrar, an additional 
notice in the forlH or to the effect of the schedule to that 
act. It must state that the party who subscribes it is a 
R01l1an Catholic, and that both parties desire to adopt 
the fornl, rite, or ceremony of the Roman Catholic Church 
in solenlnizing their nlarriage; that to the best of the 
subscriber's knowledge or beJief there is not "vithin the 
district in question any registered building in ,vhich Inar- 
riage is so solernnized; the name of the nearest district 
in "vhich there is such a registered building; and that 
the parties intend to solelunize their marriage in the 
registered building, describing it by its nalne of registry, 
(ss. 2, 3). A false declaration, knowingly and \vilfully 
111ade for the purpose of procuring a 111arriage out of the 
district ,vhere the parties, or one of them, dwell, is punish- 
able as peljury, if the prosecution take place "vithin 
eighteen calendar months froul the solemnization of the 
nlarriage, (s. 4). As to the tiule of 111arriage, issue of cer- 
tificate or license, and, indeed, all other Dlatters not within 
this act, the parties 111USt conforul themsel yes to the pro- 
visions of the 6 & 7 \Vin. IV. c. 85, and the 7 Will. IV. 
& 1 Vict. c. 22. When the 1l1arriage is to be celebrated by 
certificate alone, twenty-one days' notice is required; and 
seven days' notice, when it is to JJe celebrated by license. 
(6 & 7 'ViII. IV. c. 85, SSe 6, 14.) In the first case a fee of 
Is. only is payable to the superintendent registrar, and 
in the latter case a fee of 31., besides the same stanl}) 
duties as are illlposed on ll1arriage licenses by the ordi- 
nary, (ss. 7, 12). In either case the district superintendent 
registrar, if he be clerk of the guardians of any Poor Law 
union, parish or place, cOInprising his district, is to read 
all such notices at the next ,veekly meeting of the union 
inlDlediately after the reading of the Ininutes of the last 



CO
.EQ
E
CE8 O
 TilE HELIEF ACr
. SD 


ll1eptillg'; or, ifhe be not such clerk, he is to tran
nuit theul 
to 
uch clerk on the day befor'c !-'lIch next ,,,cekly IlIPcting, 
in order to their bcing read. In the C3
e of Juarriage by 
cer.tificatc lhcl'c III list hc(ifpossihle)thrceweeklyrcadings; 
in that of license) OlJC is ::,ufEcient, (
. ô). If there are no 
such gnanlian
, thcn,-bnt only until a board of guardians 
and a cIeri" of their board is elpcted -every such notice, 
or a true cop}" thcreof, undel" tile :311Pcrintenùent regi:;- 
trart
 haud, 
hall Ù
 con:;picuously sU:o,p
nded in hi
 office 
during' 
e'"en succe

i\'e day
, if the Juarriage is to he by 
license; and during twenty-one 
uccessi,.e da)'s, if Ly 
certificate. (7 'ViiI. I V. & 1 Viet. c. 22, s. 24.) I t i
 
cOJllpetent to allY person to inspect, ,\'ithout fee, the 
1uarriage-notice-bool, kept by the superintendent regis- 
trar, (6 & 7 'YiII. IV. c. 85, s. 5,) and, if his or hel" con- 
sent ib required b.y law, to forbid tbe issue of the certifi- 
cate, ,vhether it be the certificate whereon the marriage 
is to tale place, or that on ,,,hich the license is to issue, 
(s. 10). liut there is thi:; differenc
 in the way of doing 
it. In the first ca
e the party authorized nlust, at an} 
tilue before the i
slle, write" Forbidtlen " opposite to the 
entry in thc nlarriage-notice-book, and subscribe thereto 
hi
 or her na1ne, and pldce of abode, anti character in 
respect of either contracting party (s. 9), 
1Jbject, ho\v- 
ever, to prospcution as for perj 1I1.Y, bhould such statelllent 
be wilfully false, (s. 38). In the case of Jnarriage by 
license, a71.1J persoll, on payment of 58., Jllay enter a 
ca' eat ,,-ith the bllperiutendent registrar ligainst the 
grant of the licen
e or certificate. I t must contain the 
ground of objection, and be signed by the party who 
enters it, together with his nallle and place of abode, 
(
. }=3). T
lIt section 3i of the 
aUle act eUlpowers the 
registrar gcneral to ùeclare snch grounds to be fri, olous, 
and rendcrs the party entering the ca'"eat liahle to the 
costs of the procel'dings, and also to an action on the 
ca
e at the ....uit of thc aggrievcd party, in which (lction, 
hy the 7 \'Till. [\7. ò.. 1 Viet. c. 272, s. Ô, a copy of the 
dcclaration of the registrar general, under the seal of the 
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general registry office, is made evidence of his having 
declared the grounds of the caveat to have IJeen frivolous. 
It is renlarkable that, while the notice and all proceed... 
ings thereupon are, by the 9th section, declared to be 
utterly void, in cases ,vhere the issue of the certificate 
shall have been forbidden, and the issuing any such 
certificate, by the 40th section, is also lllade a felony, the 
act is silent as to the effect of a 111arriage irregularly cele- 
brated by license issued after the lodging of a caveat. 
And it is cltar that the want of consent cannot be set up 
against the Inarriage after it has once been celebrated; it 
being expressly enacted by section 25, that it shan not be 
necessary to prove such consent in support of it; neither 
shall any evidence be given to prove the contrary in a suit 
touching the validity of the nlarriage. But it is provided 
by the 38th section, that any person knowingly and ,vil- 
fully signing any false certificate, for the purpose of pro- 
curing any 111arriage, shall suffer the penalties of pelj ury. 
In order to obtain the license, the first step after giving 
the requisite notice,-with the indorsed notice in addition, 
where that is necessary, (aute, p. 88,)
is for one of the 
contracting parties to appear personally before the super- 
intendent registrar, and, if he be a ne\v or different one, 
to deliver to hiln the certificate issued by the other super- 
intendent registrar to 'VhOlll the notice ,vas given. Then 
the party appearing, except in the above case, lnust J1lake 
oath or solelnn affirn1ation or declaration that" he or she 
believeth that there is not any il11pediment of kindred or 
alliance or other lawful hindrance to the saiJ Inarriage, 
and that one of the said parties hath, for the space of 
fifteen days in1mediately before the day of the grant of 
such license, had his or her usual place of abode within 
the district ,vithin which such Inarriage is to be solenl- 
nized [and," (if either party be a nlinor not previously 
married,) "that the consent of the person or persons 
\vhose consent to such nUlrriage is required by la\v, has 
been obtained thereto," or, " that t.here is no person hav- 
ing authority to give such couscut, as the case Inay l>>e"]. 
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The f",'ru) uf the ] iCf'n
e thereupon is
ucù by the 
u per- 
i II tf\IHlen t I.t'gi"t rar i
 pr('scrihed to be accord ing to 
schptlulc C. in the appendix to the act. (ss. 8, 11, 12.) 
Tltl' Illarriaöc 11ltlst tahe placl' ,yithin three Inonth5 
aftcr cntry of notice, \"hethcl' it he hJ license or lJY crr.. 
tificat"' alone. Othcrwise it is proviùed, by s. 15, that 
the lIotice ccrtificate, licclIsP, 
t1Hl a1l other procccding
 
shall be utterly void. It nlu
t also take place ,vithin the 
Iiour of eight in the 111lJrning and nounday, ,vith open 
doors, and in the pre
ence of sonle registrar of the dis- 
trict appointed by the superintendent, and of two or 
Illorc ,,'itnc

es. The partie
 I1lay, if they choose, c:lfter 
due notice anù certificate, solelnuize their ularriage in 
the registrar's office, and not in a registered chaprl. In 
that case the Pl.esence of the superintendent is required 
in addition to the registrar and the two witnesses. In 
any case cacl! of the parties nl nst declare, "I ùo solemnly 
declare that I know not of any lawful inJpeùirnent ,vhy 
I, ...L B., luay not be joined in 111atrilIlony to C. JJ." 
And also each III lIst say to the other, " J call upon these 
per"olls here present to "itncss th"tt 1, A. B., do take 
thee, C. D., to ùe Iny lawful wife, [or husband]." This 
i" to be the ,,'hole cercI110niaJ of 1l1arriage in the regis- 
trar's office; ùut if it take place in a registered chapel, 
o 
tha.t these dee]arations be nladc at sonIC part of the 
cerenlony, it lrl:lY he in other respects" according to such 
foru1 and cereulony as the parties lllay see fit to aùopt." 
The registrar's fe
 i
 fi,e shillings for a nlarriage by 
certificate, 3ull ten "hillings for a luarriage b)9 license. 
lIe :;hall forthwith regi
ter tIle marriage in the book of 
births, dcath
, and lllarriages. Each entry nlu
t he signed 
LJ hiIn, a1ld by the luarrieù parties, anù attested bJ" t" 0 
witne cs: if thel.e Ùe any per
ùn by or Lcfol"e whon) the 
nlarriagl' "a.;; SOlf ' llll1i7Cd, it Blust ùe also 
igned hy Lim. 
The registral. i!-' clupowcrcd to q uel;:tion the parties a
 to 
the particulars required to 1)(\ nlgi
tcrell; anù any fal
(' 
(lcclaration kno\\ illg"Iy Junde, i
 luade punisllahIe as per- 
jury. (ss. 17, 10, 21, 2:!, 2:3, :JG, :38.) If the fld::,ificatiun 
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of notice, certificate, or declaration, be not such as to in- 
validate the Inarriage, the crown law officers Inay, by 
s. 43, sue for a forfeiture of all estate and interest in pro- 
perty accruing to the offender by such marriage. But 
the Court of Queen's Bench bas no po,ver to order the 
erasure or correction of an incorrect entry, registered in 
consequence of a false statenlent wilfully and fraudulently 
made under this act (q). 
The 39th section of this act ll1akes it felony so to 
solelnnize any nlarriage in England, (except between 
Jews or Quakers,) other,vise than in an Anglican ch urch 
or chapel, unless by special license, or than in a registered 
building, or a registrar's office under tbat act; 2nd, to 
solelnnize a 11larriage in any such registered building in 
the absence of a registrar; 3rd, to soleDlnize a 111arriage 
before the proper time of notice has expired, or lTIOre than 
three calendar 1110nths after tile entry of the notice. The 
first class of felonies is likely to bave a serious operation 
anlong Ronlan Catholic clergynlen attending the sick. 
It is not unfrequently that they feel thenlselves called 
upon to urge penitents, in certain cases, to make repara- 
tion on their deathbeds by Dlarriage. Such Inarriages, 
of course, have been never considered valid, except in 
foro conscientiæ, and as binding the parties, ,vhen convales- 
cent, to cODlplete them by a recourse to the forlnalities 
required at law. But, by this section, all illegal celebra- 
tions of Dlarriage being made felonies, without any re- 
servation in favour of such peculiar cases, it lllay often 
happen that the Roman Catholic ecclesiastic will find 
hinlself seriously comprolnised between his conscientious 
sense of duty and his inclination to obey the temporal 
Jaw. 


Births and Deaths. 


Births.-The 6 & 7 'ViII. IV. c. 86, enacts, that the 
parents of every child born, or the occupier of every 


(q) Ex parle Stamford, 9 Dowi. P. C. 927; 1 Gale & D. 428. 
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hO\l:;c or tencl11ent in which a Lil'th shall happen, luay 

ivc notice of it to the district registrar, ,,'ithin forty.. 
two ùaJs next after the birth. The masters or keepers 
of gaol
, pri
un
, hou
cs of correction, hospitals, luna.. 
tic asylulu:--, or public or charitable institutions, are, 
for the purposes of the act, to be deenled occupiers of 
those cstahli..,hlllcnts, (ð. 19). The 2Uth 
ection directs 
that, ".ithin the "arne time, the parents, or in ca
e of 
their death, illn

ð, aL
ence, or inability, tIle said oc- 
cupier, 
hall give infoflnation to t he registrar according 
to knowledge and belief of the day of birth, the child'ls 
natHe, if aIJY
 its bC:\, its father's nalue and rank, its 
1llothcr's luaiden nanle, and the de<;;:cription and re"iùence 
of the inforlnant :-lvho bhall subscribe his or her signa- 
ture to the register of such 
taten1ellt, (s. 28). By the 7 
\Vïll. I 'Yo & 1 \Tict. c. 22, s. 8, the registrar generalluay 
also direct the place of birth to be added to the entry. 
I f tIle tilue specified have elapsed, no such registry can be 
I1ladc, under a penalty of 501., but the father or guardian 
of the child, or 
OIHe person pre
ent at its birth, luust, 
ill that ca
c, lllake a "olenlD declaration of the above 
particulars, according to kno,vledge and belief, before 
the 
uperintendent registrar. The registrar, in the pre- 
sence of the superintcndent registrar, 1nay then register 
the birth, if the child be le
s than six nJonth
 old: if 
not, no regi
trar 
llaIl register its l)irth unùer a penalty 
of 501. (G & 7 "Till. I'T. c. b6, SSe :l2, 23.) The 41
t 

ection de('lares all wi]ful false 
tatemellts of particulars 
cc required to be known and registered," D1ade for the 
purpose of heing inserted in a register, puni5\habIe as 
peJjury. If ,vithin six }llonth
 after registry a bap- 
ti"lllal name is giveu to the cLild, the parE1nt or guar- 
dian, or person procuring the name to be gi\ en, HJay, 
ilJlluediately after LaptisJll, procure frol11 the luinister 
baptizing the child, upon deluand anù payment of 
onc 
hilling, the foIlo" ing certificate, signed Ly 
uch 
)uini
ter :- 
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" I, A. B., Roman Catholic minister of -, in the county of -, do 
bereby certify tbat I have this day baptized by the name of -, a male [or 
female] child produced to me by C. D. as the son of C. D. and E. D., and 
declared by the said C. D. to have been born at --, in the county of -, 
on the -- day of -, 1842. Witness my hand, this -- day of --, 
1842. 


" A. B., Roman Catholic minister." 


The party procuring this certificate Inay, ,vithin seven 
days after the baptism, deliver it to the registrar or 
superintendent registrar, in whose custody the register 
is kept, ,vho, upon receiving one shilling, shall, ,vithout 
making any erasure in the original register, enter therein 
the fact of the child's being baptized by such a naiTIe, 
certify upon the certificate the fact of the additional 
entry, and transl11it the certificate forth,vitIl to the regis- 
trar general, (8.24). And the penalty of 50l. is inlposed 
by the 42nd section on any omission or refusal on the 
part of registrars to register any birth of \vhich due notice 
has been given. No provision, however, being Inade for 
an omission or refusal to register a baptisnl, it is appre- 
hended that the proper proceeding in such a case will be 
by indictment as for a siluple misdemeanour. 
Deaths.-By the 6 & 7 Will. IV. c. 86, SSe 25, 28, and 
the 7 Will. IV. & 1 Vict. c. 22, s. 58, it is directed that 
SOIne person present at the death, or in attendance during 
the last illness, or in case of their death, illness, inability, 
or default, the occupier of the house where the death took 
place, or SOlne inmate, if the occupier be the deceased 
person, shall within eight days next after such dead1, 
upon being so requested, give information to the regis- 
trar, according to kno,,"ledge and belief, tOll ching the 
day of death, (and if so directed by the registrar general, 
the place of death,) the name, sex, age, and profession of 
deceased, the cause of death, and the description and 
residence of informant, ,vho shall subscribe his name at 
the foot of the register. But if there be an inquest over 
the dead body, the jury shall inquire and find the above 
particulars, "and the coroner shall inforn1 the registrar 
of the finding of the jury," to be entered accordingly. 
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But the 19th 
èction of the first act empowcrs cyery oc- 
cupier of a. hou
(', where a death 
hall happen, to give 
notice of such death to the ùi.;;trict registrar within five 
day
 after th(' event; and ,ve haye alrcaùy 
een that for the 
purposes of tile act every 11laster or kl'Ppcr of a gaol, prison 
house of correction, wor1.house, hospital, lunatic asylum, 
or puhlic or charitable institution, 
hall be deemed the 
occupier thereof. The sallie section also directed, in case 
of a dead body being ,
 found exposcd
" that the coroner 
shall U forthwith" give IJotic(' HJ d i))forlliation thereof, 
and of thc place wlJere founù, to 1 he registrar. If an in- 
currect entry have Leen registered in c01J
equence of a 
false statenJPnt ".i1fuIIy and fraudulently 1nade for t1Jat 
purpose, the Court of Queen's Bench has no power to 
correct or erase it (r). But such false statenlents touching 
any particulars required to be known and regi
tered, if 
done for the purpose of being inserted in the register of 
birth
, death
 or ularriages, are 1uade punislJable as per- 
jUI'Y, (s. 41). The penalty for refusing or olllitting to 
register nlarriages, birt.h
, or death
, under the act, witl)out 
rea
ollaLlp cau
e, is the forfeiture of 501. for each offence, 
(s. 42). luuuediately upon registering such death, or as 
soon afterward
 :IS lIe shaH he 
o required, the regi.;;trar 
shaH, ,vithout fee or reward, ùcljyer to the undertaker, 
or person having charge of the funeral, a certificate of 
the ùeath's heing registered, which shall Le delivered b} 
such undertaker or other person to the minister or person 
officiating at the hurial. I f no such certificate i
 de- 
livered to the latter, he must, ,vithin seven clays after 
the burial, give notice to the regi
trar, unless there 
have been an inquest, and the burial }Jave been so directed 
hJ the coroner. The penalty is 101. for eycry case of non- 
cOlllpliance, (s. 27). 


All the abo,.e penalties, unless otherwi
e dirpcted, Ina} 
be recovered by infornlation or complaint in 3 sumIllary 


(r) E.l pa,./p Stamfora, 1 Gale & D. 42
; 9 Dowl. P. C. 9
i. 
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manner before t,vo county or borough justices, ,vho are 
eUlpo\Vered, in default of paynlent, to levy the same by 
distress warrant under their hands and seals, or to conl'" 
mit for one 1l10nth, without bail or luainprise; where 
there is no distress, one 1110iety of the penalty is to go to 
the informer, and the other to the registrar general, or 
other appointee of the treasury, for the use of her Ina- 
jesty. An appeal from such conviction is given to the 
sessions, but certiora1 9 i is taken away. (6 & 7 \ViII. IV. 
c. 86, SSe 45, 46, 47, and 7 Will. IV. & ] Vict. c. 22, 
s. 4.) 


Roman Catholic Registers. 
It ,viII be observed tha.t the a.bove acts do not contain 
any provision for legalizing the old registers of marriages, 
baptisTns, and burials, celebrated in ltoman Catholic places 
of ,vorship. Henceforward, too, the ùirth and death, and 
not the bapti
m nor the burial, will have to he registered in 
conforn1Ïty \vith these acts. Nevertheless, in certain cases 
thp old registers are capable of being authenticated under 
the late act, 3 & 4 Viet. c. 92, for the purpose of being 
received in evidence. And whether they be so authenti- 
cated or not, so that they be otherwise unobjectionable, 
the original registers themselves lnay be made evidence 
to a limited extent, according to the doctrine laid do,vn 
in cases that l1ave conle before the courts. That is to 
say, they Dlay be received, not as registers, but as decla- 
rations luade under the hand of the party, or as circunl- 
stan tial evidence as to facts asserted or denied by inde- 
pendent testinlony. But, not being in the eye of the la,v 
considered as registers, nor public documents, corning 
froln official custody, extracts from or copies of tlJese books 
are of no more ,veight than mere private Dlemoranda, 
and if tendered in eyidence in a court of justice, such 
extracts or copies would be certainly rejected. Thus, 
,,,here (.ç), to prove that a legatee had attained his age of 


(8) E:r: parle Taylm', 1 Jac. & ,Yo 483. 
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twenty-on ), an cxaluincù copy '\'a
 proclu('cd of an ()utry 
in tlat) famou
 rc>gist(ir of births, kept in the di:-,senting 
library in llcd('ros
 Strc('t, the :\Iaster of tlu) Itolls re- 
fused to act upon such cyidence. But in Lloyd v. ]:JasSlllg- 
haUl (t), "here the que
tion "as the adn1Îssibility of the 
Fleet regi"tcrs,-to which so llluch oùiulli is attached tJJat 
they have never been receivctl as registers, and at this 
(lay have heen cv(.)n rcjected a
 HlenJOrd1Jda. or (leclara- 
tions ( ),-Lord Eldon saiù," The evidence produceù at 
the t."ial \\ 
t:-, of three sorts: 1 s1. The Fleet book
, alleged 
to have becn kept so regularly, that they luight he aù- 
n1ittcd in evidence; and they" ere adn1Ïtted: tIle original 
boo/v; heing produced; not copies. . . . I give no opinion 
that thc lileet register is evidence as a register. But 
I anI not prepared to say, it Inay not be received as evi- 
dence of a fact; and I can suppose cases in "hich buch 
eviùence n1Ìght be received. Upon a (1 uestion of pedi- 
gree, ,,,"ould not that entry be adluitted, not as a register, 
Lnt a declaration under the hand of the party? Or, upon an 
indictment for bigamy,-the first lnarriage alleged to have 
been in the Fleet, and evidence produced, tlull ulliformly all, 
entn of marriage 1LYlS lIzade,-would not the production or 
non-existence of such entry be cvidence to the other fact?" 
The distinction beh\ een the adnlissibility of non-parochial 
rcgi
ters, and that of copies or e:xtracts frolll such, "pas 
taken by Sir J. Nicholl in the case of Newlullll. v. 
Raithby (x); and it ,vould also scent froll1 the language 
of the court on that occasion, that the Prerogative Court 
,viII not adluit even the original registers to a greater 
1l1111onnt of creùit than they are po.;;:sessed of iu the courts 
of la,v and equity. In that case an objection "va
 taken 
to an article in the allegation which pleatleù a copy of a 
di

enting regi,-ter. The judge refu
ed to aùnlÏt the evi- 
dence. "The court can only athnit copil.s of public docu- 
nlcnt
 '\, hich arc in official custody. Extract" frolll a 


(I) 16 Yes. 62. 
(u) Dol' demo Ðlll.ie.
.... Gafacre, 


8 Carr. & P. 578. 
(x) 1 })hill. 315. 
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register of this Jescri ptiou Dl ust be considereJ as J11Cre 
private ll1elllo. o anda. The books thell1::;elves, however, 
Inay be produced at the hearing of the cause, and be made 
evidence to a certain extent; by this means the party will 
have the benefit of theIn, though in a different 111anner 
froln that in which they have been no\v attempted to be 
introduced." 
A cOInlnission under the great seal was apvointeJ 
on the 13th of Septeillber, 1836, for inquiring into the 
state, custody and authenticity of non-parochial registers 
of births or baptisms, deaths or burials, and lllarriages 
" la\vfully solelnnised" in England and 'Vales, and the 
copies of such Jeposited ,vith the diocesan registrars, 
and for inquiring into the best mode of authenticating 
the salne as evidence. By a second COlllluission under 
the great seal, issued in the first year of the present 
reign, the powers of the conllnissioners were further con- 
t.inued. The prealn LIe to the 3 & 4 Viet. c. 92, after 
recitiug the::;e facts and the Report of the coullHissioners, 
dated the 18th of June, 1838, by which it appeared that 
there were then about 7000 registers in their cu:-,tody, 
and recolllnJended by thelll to be luade receivable in 
evidence subject to conditions, enacts that all such re- 
gisters, and others Inentioned in the said Re}Jort, and 
such other registers as are Inentioned by that act, 
shall be received and deposited by the registrar 
general in the general register office. The com- 
lliissioners "
ere continueù in their powers and duties 
for twelve months, and \'rere authorized to certi(y to 
the register office, under the hands and seals of any three 
of them, the accuracy and fidelity of every register or 
record of "birth, baptisln, nanling, dedication, death, 
burial, an"d luarriage," which should have been sent to 
them on or before the 10th of NOVelllber, 1840. Upon 
receiving such certificate. with a secretary of state's 
order, the registrar general ,vas directed to receive and 
deposit such registers and records with those mentioned 
in the preamble, (s. 2). By the 4th section it is pro- 
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\"idfld, that in the d'scriptive lists to bc f..01n tinlc to 
filne (ll'livflred hy the C01unlissioners to th(' J'('gistrar 
gcn('ral, the parts, if any, of !'uch records or regi:;;ters 
whi('h (10 not appear to thenl to he original or authentic 

hall Le 
lwcifically distinguished fr0111 sHch as do sO 
app('ar, 61) as to identify then} to the 
nti
faction of the 
rl'gi
tJ.n" general. Lists are al'.;o directed to be 1nade 
hy the regi
trar ß"pneral, and the) are to be open to 

earch, (s. 5). The registrar gcneral is hound to pro- 
duce upon 
l1bp(l'na or order any of the regi
ters or 
rccord:; so deposited, 
nd by that act made receivable 
in .vidence, as con1Íng out of legal custody, (s. 6). 
The originals Hrp Blade evidence both at COlllmon la" 
and se:,
iolls, (except in crinIÏnal cases,) and also ill 
t'quity, upon giving the other party rea
ona ble notice, 
in the fonner case, and ten clear days' notice before 
pas
ing puhlication, in the latter ca
e, of his intention 
to n
(' c;;nch record or register, together ,,,ith a copy of 
the certified extract which he intends to u
e in evidence. 
Or he may, upon the like notice, obtain an extract at 
the r<,gister officp of thp pasc::age he intends to use, 
,vhi('h, when stamped and verified in tIle 1nanner pointed 
out hv SSe 9 and 10, shall be received as evidence, and 
a copy of 
nch certified extract shall acconlpany the 
notice to the other party. (ss. I] to 15.) In the eccle- 
f'ia!"tical and admiralty courts certified extracts are to 
be used, but the judge, on cause shown, or, in penal 
cases, on his own motion, lllay, after publication, issue 
a lnonition for production of the original, (s. 16). III 
criminal cases) ho,vever, the originals must be produced, 
(s. 17). By thp 18th and 19th !=\ections, the Lord Chan- 
('('nor anù :\Iastcr of the Rolls, the chief.
 and fiv{' 
judges of the courts of Queen.
 Bench, Coullllon Pleas 
and Exchequer., the Admiralty judge, and thc official 
principal of thp Archfls rourt, with the chancellor of 
Lonùon or cOlnnlÍ8
'lry of Canterbury, are, during three 
)"('ar
 fronl the passing of th(' act, empo,,'ered to Tnake 
ru l
s as to t h(' lJlod(' of rpceptinn of "u(' h records and 
n 2 
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registers in evidence, the 111anner of notice, anù the 
practice of costs, for the Court of Chancery, the three 
COlnmon law courts, the Adn1Ïralty Court, and the 
ecclesiastical courts respectively. These rules shall 
take effect ,vithin six weeks after they have been laid 
before parliament. 
It is necessary to mention that the 2nd section of this 
act seenlS to apply to no other marriages than such as 
were "la,vfl111y solelnnized" in England or Wales, no 
others being within the meaning of the conllnission. The 
effect is, that its operation is restrained to the giving 
authenticity to registers of t,vo distinct classes of mar- 
riages. 1 st. Such as ,vere solemnized before the passing 
of the Marriage Act (y), which first Il1ade it illegal to be 
Inarried elsewhere than in the Established Church. 2nd. 
Such as have been lawfully solemnized since the passing 
of that act, but no registers of which were lllade, or, 
having been made, are lost. But no such restriction 
has been Inade as to the other lllatters specified in the 
2nd section. Any register therefore which has been 
authenticated under the 3 & 4 Vict. c. 92, Inay be re- 
ceived as evidence in anyone of the courts of this realnl, 
to prove a "birth, baptisul, nalning, dedication, death, 
or burial," ,vhether the canons or ordinances of the 
Established Church have been observed or not, in re- 
spect of such particulars. 


Work/louses. 


N one of the English Poor Law Acts contain any pro- 
vision for the celebration of worship by the ROlnan Ca- 
tholic inInates of these establishlnents. In this respect 
they differ Illaterially from the Irish act, 1 & 2 Viet. 
c. 56. But there is a general clause in the " Act for 
the AlnenÙUlent and better Administration of the Laws 
relating to the Poor in England and Wales" (z), ,vhich 


r 
r- 


(y) 26 Geo. II. c. 33. 


(z) 4 & 5 Will. IV. c. 86, s. 19. 
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oln'iatcs a portion of tl.1. difficulty. By fllat clause, 110 
rules urdcr
, ur rí:gulations of the Poor La\\ COlllnlis- 
siollcrs, nor any hy-Iawn then in fUI"ce or thereafter to 
L. Jnade, hall oblige any iumate of a "orkhouse to 
attcnd religious 
cr\ ice celebrated in a mode contrary to 
his or her religious principles. 
 or shall such rulc
, &c. 
or by-laws, authori
e the education of any child in such 
,,'orkhousc ill any other religiou
 crced than that pro- 
fe ..ed b) its parents or surviving parent, if such parents 
or parcnt bhall ol)ject to it,-or, in tllc case or an orphan, 
if its godfather or go(.hnother shall ::;0 object. And any 
1 icenbcd 1ninister of the religious persuasion of any 
inlnate of such" orkhouse ulay, at all tilUCS in the lIay, 
on the ref} uest of such inITIate, visit the workhouse 
U for the purpose of affording religious a
sistance to 
'-uch Íllnlate, and also for the purpose of instructing his 
child or children in the principles of their religion." 
The "licensed Ininister," in the case of a Roman Ca- 
tholic, it is apprehenùed, must be a priest duly certified 
to the 
c
sions in the Inanner required by the 31 Geo. Ill. 
c. 32. Fron1 the ,-cry loose anù inaccur ate ,yording of 
this clau::)c, it ,vouIt! seenl doubtful ,,,hether the minister 
can insi..,t npon hi
 right to visit thc workhou
e, unless 
he corne as "ell for the purpose of instructing the child 
as for that of atiording religious a
sistance to the parent. 
And it i
 ceI"tain, that neither the godfather nor the god- 
lllother of an orphan pauper have any authority, under 
thi
 
ectiol1, to apply to a Ininister of their persuasion to 
"i
it the \\ orkhouse azul instruct it. 


Priso}wrs. 


Thcre i
 no CnaCtIllent which eUlpowers !{olnan 
Catholic 
clc
i
..
tics to vi::,it prisoners of their conlmu- 
)liun. N ei ther i
 the adnlÏ

ioll of religious Looks into 
prisons for the use of their R0111an Catholic ÍIlluates pro- 
vided for. But by the 5 &. 6 '''ïn. I\T. c. 38, it is COIH- 
pctcut for the 10cal jn..ticcs to make rules and regulations 
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(,ouching the governluent of prisons in England and 
Wales, and the duties of their officers, and to subnlit the 
sanle to a secretary of state, for his approval or aUlendment. 
Such rules ;nd regulations, ,vhen they have been certified 
by hilll, are to be binding upon the sheriff and all other 
persons, without any other sanction or approval. AnJ, 
by the act for the better ordering of prisons, (2 & 3 Viet. 
c. 56,) it is especially enacted (s. 6), in addition to anù 
alllendnlent of all other prison rules and regulations, 
that no book
 or printed papers shall be adn1Ítted into 
any prison for the use of prisoners not belonging to the 
Established Church, but such as shall be chosen by the 
visiting justices. The keeper of the prison is to keep a 
catalogue of all books and printed papers admitted into 
it. 'fhe 15th and 16th sections, which direct the appoint- 
Inent of chaplains, relate only to clergymen of the Esta- 
blished Church; and there is no clause exenlpting 
prisoners, not of that church, from attending the gaol 
serVIce. 


Infant Felons. 
1"he 3 & 4 Vict. c. 90, ,vas passed for the ill1prOVelnent 
and education of infants under twenty-one, convicted of 
felony. Subject to the due execution of the sentence 
against any infant convict (s. 4), it is enacted, by s. ], that 
the Court of Chancery may, on the application of a persoll 
,yilling to take charge of such convict, and provide for 
his or her 111aintenance and education, assign the care 
and custody of the infant, during' the whole or part of 
his or her n1Ïnority, to the applicant, upon such terms and 
conditions as to maintenance, education, and care, as the 
said court lllay direct. The court shall a,vard costs 
against the applicant, if the application appear to be ill- 
founded; and it may at any tinle rescind the assignnlent, 
or the terms and conditions thereof, or alter theln at its 
discretion. But no such order of assi
nlnent eall be 
luade unless it ,viII be for the beucfit of the infant, due 
regard being had to its age, anù the "circUllH;tance
, 
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h
lhit
, and cha.ra.cter" of it
 pal.ents or guartliau. If 
lnade the ordf'r c.;hall })(" hindin fJ ' U l ,on tllp fat hpr and 
, 0 
guardian; anfl no person "hall use or e",cl'('i:.;p any 
po" er or control Qv'er such infant ,vhich lnay be in con- 

istent with .;;uch order. It i
 renlarkahlp, that among 
the other r} 'prvationc;;, none should be tnaùc of the re- 
ligiou!"' prin('ipl

 of the infant or his parents. Probahly, 
however, the court will holù itself bound to take the
t" 
into its consideration, fronl the circunlstance of the in- 
fant's henefit having heen expre
sly provided for by the 
act; anù fronl the direction it contains, to ha,.e a due 
regard to the circumstances and habit..", no less than to 
the character of its p
lrents. The true interpretation of 
thesc words would be quite large enough to comprehend 
qua1ification
, not only of a nloral, hut al.,o of a religiou
 
nature. 


CJlurches and ('fltapels. 
The 52 Gco. III. c. 155, s. 12, appears to have super- 
sedcd the provi
ions of the 31 Gco. II I. c. 32, 8. 10, for 
the protection of ROIJlan Catholic worship. By the first 
Inentiollcù act, any person wilfully and nla1icionsly or 
contenlptuon
ly di
qui(.ting or di:-,tnrLing any lueeting, 
a

etnhly, or congregation of persons assc111bled for re- 
ligious worship pertnitteJ by that act, or any fOrmt1' 
act or acts, or di
tl1rhing, 'l1olesting or nlisusing allY 
per
oll there officiating, or there asseln b1ed, 
hall forfeit, 
on con\ iction at the 
essioJls, 401. The provisions of 
the 31 Oeo. III. c. 32 are le
:; general, being confined 
to l{olllan Catholic congregatioJlg aud thcir lllini
ters. 
The penalty is on1y 201. lInwevcr, if the provisions of 
the Re1icf .Act have been conlplied ,vith, there 
epn)s 
nothing to prevent the off'cutler fro III being inùicted 
under cither stat u tc. 


CJI.llTCII. and Poor's illites. 


IT uller the 2 & 3 \Vili. IV. c. 30, all ROlllélH Cathol ic 
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churches or chapels, exclusively appropriated to public 
reJigious worship, and certified to the sessions agreeably 
to law, are exelupted fro III the payment of church or 
poor rates, or cesses, even although the premises or part 
of them are also used for Sunday or infant schools, or 
the charit.able education of the poor. A like exelllption 
is Inade in favour of the portion exclusively appropriated 
to such ,vorship, ,vhere other portion of the prenIÏses 
is not so exclusively appropriated, and from which any 
person shaH receive rent, profit, or advantage. 


Assessed Taxes. 


Hospitals, charity schools, ahnshouses, and " licensed " 
chapels are exelnpted froln the ,vindow duties. The 
rOOlll used as a chapel must be exclusively so used. 
But the apartnlents, if any, occupied by officers or ser- 
vants belonging to the hospital, school, alnlshouse, or, 
as it is apprehended, the chapel, are not exelupted. 
(48 Geo. III. c. 55, sch. A.) 
By the 4 & 5 'ViII. IV. c. 73, s. 4, the additional duty 
of Ii. a head for every Inale servant, in1posed by the 
48 Geo. III. c. 55, and the 52 Geo. III. c. 93, upon lllale 
persons never having been 111arried, is repealed in favour 
of priests of the Ronlan Catholic faith ,vho shall have 
duly taken the oaths and declarations required at law, 
upon the terms of his Inaking the return and clain1ing 
his exe1l1ption in manner required by the act. By the 
5th section, any such priest is exell1pted fi
onl the assessed 
taxes, for one horse, 11lare, gelding, or muJe, kept for 
the saddle, or for drawing any untaxable carriage, unless 
his incoll}e shall amount to 1201. per annum or Illore, 
llnd unless he shall keep nlore than one horse, ll}are, 
gelding, or 111ule, ,vhich ,vould be other"Tise chargeable 
,vith duty. He lnust claiul his exemption in the manner 
specified by the act. To entitle a priest to the benefit 
conferred by the act, it is not necessary that he should 
llavc been certified to the sessions, hut only that he 
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holll(l haT" takPIi aJul 
ub:-;crihed the Ca.tholic oath. 
Uthc.' iUllllUllitics \\ ill ue :-;hortly noticed in the 1fiSt 
di",ision uf this chapter. fhey relate to offices, anù 

a\'ollr '"cry UlllCh of' lIisqualitication
. 


Elective }:'rancltise under Cfharitable Foundations. 


Although thi:; ;:)uLjcct bears a very clo
c relation to 

OlIlC )uattcfS di
cu::t..,cd in bucceeJing c}lapters, it 1nay 
110t un...uitaLly be treatcli in this place. The only legis- 
latÏ\rc provision upon thi:; very douLtful question i
 
contaÎlJeù in the 4 &. 5 YÏct. c. 3
. By tIle 17th sec- 
tion, no schoohnaster or schoohllistre
s to be appointed 
to a school built on land conve}"ed under the po\\rers of 
that act, 
han be deelneù to have acquired a like interest 
by virtue of such appointnlent; but, unlesg other\vise 

pecificd, his office 
hall be held at the discretion of 
t he tru
tee:-, of the school. It is clear, therefore, that 
(l;:) to ;:)uch persons, the fight of voting as freeholders 
dOl'::t not exi
t, in default of a specific engagen1ent that 
they 
l)all hold their office,;;; for life. But it is by no 
Illcans ::to clcar as to other schoohnasters, in respect of 
their schoul
, or as to priest
, in respect of thcir official 
resiùellccq. It has been asserted, that in this country 
ItoJnan Catholic mi
sioners hold their appointInents to 
1ni
:-,ioTls as tll(
Y rcccivcd theul,-at the will of the 
bishop. In this vie,v of the case they certainly ha\ge 
not a freehold, but only a chattel interest, in the buildings 
and lands attacheJ to their lllission:;, which they occupy 
as ;:)uch appointec:;. But this point has been contested 
bJ othcr
, ,vho a
scrt that after appoinhnent they holJ 
their officc
 during gooù behaviour, that is, for life. It 
is even true that a nlerely general appointJnent nUl)', 
undcr cf'rtain circlllll
tance", as, for c
aUlple, a cuStOll1 
to that ..flect, warrant the presunlption that it was for 
life. But uch a presunlptioll is i1J1possible where the 
appointee huld
 his office at the \\ ill of the party to 
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'VhOlll he owes it (a). The \vItole question here turns 
upon the la\vs of the ROlnan Catholic Church in Eng1and. 
If it be indeed true that a mission priest has, by ap- 
pointment to a n1Ïssion, the character of parish priest, 
or quasi-parochus, as sonle have termed it,-in other 
words, if his right to occupy the nlission property be 
not dependent on the mere pleasure of the bishop or 
party appointing him,-there is no doubt that he will be 
presumed to have a 1ife interest in it, and if the value 
be sufficient for the purpose, it will entitle him to vote 
at elections as a freeholder. But, so long as the fact 
is disputed, there is unfortunately no possibility of 
laying down any general rule upon this question. The 
practice,-which has been most justly disapproved of,-is 
to act upon the belief of each nlinister as to the nature 
of his qualificat.ion. If he affirm it to be an appoint- 
ment for life, not removable at ,viJI, he will be ad- 
mitted. If he affirm the contrary, or if he be unable 
to state ,,-hat the appointInent was, he will be rejected (b). 


Parliamentary, Municipal, and Parochial Offices. 
There is nothing to prevent ROlnan Catholic eccle- 
siastics from sitting in the House of Lords. But the 10 
Geo. IV. c. 7, s. 9, has disqualified all snch fronl sitting. 
in the Lower House; thereby, in fact, placing them upon 
the saIne footing as clergymen belonging to the t\VO 
Establishments. Dissenting nlinisters, as such, are not 
affected by this nor any other enactInent; such ministers 
not having holy orders. The enactInent is that no person 
in holy orders in the Church of Rome shall be capable 
of being elected; nor shall any person be capable of 
sitting, if, after having been elected, he shall take or 
receive holy orders in that church. In either case the 


(a) Rex v. Jotham, 3 T. R. 575 ; 
Doe demo Jones v. Jones, 10 B. & C. 
718; Doe demo Nichols v. J.l1ackay, 


ibid. 721. 
(h) Chambers's Diet. of the Law 
of Elections, tit. Dissentin!! ftfÙzÎster. 
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eat is \'oid; anet the offl'Hce of ..;itting or voting as a. 
Ulculucr in such ca
cs, i:, rnade punishable as under the 
.1 I Gco. 111. c. G3, \, hich 
l1bjccts pcrsons ordained as 
pJ'ic
t
 or deacons, OJ" being nlini
ters of the Church of 
Scot]an(l, to the penalty of 500t. with full cost:, for every 
day in which he 
hall so 
it or vote, and to perpetual 
disability of holding any ecclesiastical benefice, liviug', 
or promotion, or any office of Iionor or profit under the 
cro\\ n. Proof of th
 cclebration of any religious ser\ ice 
by such person according to the l{oman ritual, will be 
primå facie evidence of his being ill holy onlers, within 
the 10 Geo. I\T. c. 7, s. 9. 
By the 5 & 6 \VilJ. 1\. c. 76, s. 
8, ltonlan Catholic 
clergyulen are also disq ualitied frolu being elected or 
heing councillors or aldernlen of boroughs within that 
act. 
The 31 Geo. Ill. c. 32, s. 8, has exeD1pted all l{oman 
Catholic priests qualified under that act, and being 
Ininisters, teachers, or preachers of congregations, fronl 

erying on juries, or frotH ueing chosen or appointed to 
the offices of churchwarden, oyer
eer of the poor, or any 
oth(1r parochial or ward office, or any other local office. 
It i:s doubtful ,,,hcther the office of guardian, which 'Çc:l
 
crf'att'd since this act, can be 3aid to be within the inten- 
tion of it. If the effect of the first section of the 2 & 3 
"'ill. IV. c. 115, has heen to extend to ROllHlIl Catholics 
th() pl'ovi5ioll
 of the 52 Geo. III. c. 155, in favour of 
dissenters, n.olnan Catholic eccl
siastic:" solelyenlployed 
in tp<lching and preaching in congregations or a""clnLlie
, 
an<l producing a certificate of their having taken and 
sub
crlbcù the proper oath

 are exenlpted not only froBl 
the ci ,oil 
ervices anù office
 
pecified in the 1 \ViII. & 
l\lary, !-'e
..;. l. c. 18, but also fronl being ballotted to 
"'cl"\'e in the tnilitia. 
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CHAPTER VIII. 


DISABILITIES OF ROMAN CATHOLICS IN RESPECT OF 
THEIR CHARITABLE INSTITUTIONS. 


So long as the R0111an Catholic religion was pro- 
scribed by la\v, and its pron1ulgation forbidden under 
any circumstances wllatever within this realm, there 
could be no question as to the illegality of all founda- 
tions of a religious character, tending to the n1aintenance 
or p
actical illustration of the forbidden tenets. But 
when these prohibitions becalne relaxed by legislative 
interposition, and the profession of Roman Catholicism 
was no longer of itself a transgression of the laws of the 
rea]n1, it seems strange that the courts should have inl- 
agined any restrictions upon their newly restored rights 
beyond such as ,vere distinctly specified in the R,elief 
Acts. 
lost Ronlan Catholics chose to accede to the 
terlUS offered them, and by taking the oaths required by 
the 10 Geo. IV. c. 7, sho,ved that they ,vere persons 'who, 
in the words of the preanlble of an earlier R,elief Act (c), 
were ",villing to disclailn" the" principles dangerous 
to society and civil liberty" which had been erroneously 
" attributed to them." Such an act of conforrnity to the 
principles of the constitution ,vas evidently delnanded of 
then1 out of a regard to the nUlnerous opinions and de- 
cisions upon this subject with 'which our text ,vriters and 
reporters abound, and which, if they correctly represented 
the tenets of the Roman Catholic faith, ,vould have 
made it inlpossible for any parlianlent to Initigate the 
existing laws against it. But the oath afforded a test. 
Once taken by a Ronlan Catholic, his religion could no 


(c) 31 Geo. III. c. 32. 
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IOJ1o-cr ue ,'ic,ved at hnv a "a conspiracy against tlte 
o . 
state, a
 ",ycll as )"(\ligion" (d); nor could he hilllself be 
justly regarded as an
\\ cring to that description \\ hich 
the learned writers of those ùay
 have given of papists. 
To u
c their "'ord
, papi-;ts \\ ere" our COnUJJon eneH1Y, 
. . . espccially thc jcsuits and priests and other run- 
ag-atc Engli...h fngitÏ\'c
, who, against our policy and 
laws, are oLlie-cd by thcir oaths; and in their Vo\\rs they 
blasphclnc it. Their actions are not so luuch slanders 
or personal injuries a
 1l1urthers; or rather trca
ons than 
Inurther:;. 
\d Sir Tholuas ;:'luith, the :;ecrctary, "rites, 
God suffers the
e, like lice and ",ermin, in an ages, to 
di
quiet SOUle nlen tl1at would be vetter e,nployed. Their 
tongues, like the tai1s of Sampson's foxes, carry fire- 
lJratll]s in them, Fetting on fire the course of nature. As 
St. J allles speaks, their tongues are set on fire by hcll ; 
and I ha.ve fancied, (in that, until the general doomsda), 
the da1l1Iled spirits" ant their tongues,) that, in the Jllean- 
time, they are rooted in the l1l0Uths of our English fugi- 
tiye papists" (e). Their objects "?ere pronounced to he to 
di
suad(1 the people" fronl their allegiance to their prince, 
to reconcile thelll to the pope, to plant the Romish re- 
ligion, to supplant both prince and pro' ince; by .,aJing 
of nla..;
, Lyadnlinisrerillg the 
acralnent, by hearing eou- 
fe :;ions" (f). They ,,?ere compared, by Lord Coke, to 
the leprous per:-;ons, who" ere liable to the ,vrit de leproso 
amvvelldo, for fear of infecting the boûy; but so nluch the 
1110re dangerous than these, as they ,yere said to infect 
the bOUl. 
\n<.l it 'vas therefore declared to be better and 
far 
afcr to have thenl to lie in prison than at large, and 
not to conform thenl
el \es (g). 
"rhile buch "a
 the manner in '" hich the l{oman Catho- 
lic faith "-as regarded Ly the oraeleb of English law thert
 


(d) Thonlhy '\. Fleetrrood, 10 
lod. 
117. 
(e) Sir Roger Owen's Treatise on 
the ..\ntiquity, &.c. of the Common 
La\\ of England, Harl. 'I
S. chap. 


3, (pp. 81 to 86 of a copy pl!1lès me). 
(f) Campìan'. case, I Howell's 
St. Tr. 10:;3. 
(g) Alt. Gen. v. Griffith and 
olhera, 2 Bul
tr. 15j. 
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is no doubt that it ,vas quite unnecessary to invalidate 
their religious foundations by positive enactments. And, 
in fact, there ,vas no statute making them void gene- 
rally (h). But the comnlon la\v doctrine was sufficiently 
genera] to render all such uses illegal, calculated, as they 
were, to prOlnote a religion so branded by the legislature. 
As head of the conlmonwealth, the king is bound, and 
elnpO\Vererl, without any specific enactment to that end, 
to see that nothing be done to the propagation of a false 
religion (i). And even at this day, such Roman Catholics 
as decline or neglect to take the oath, conditioned by the 
Relief Acts, still continue to be obnoxious, not only to 
the penal enactments, which have been already noticed 
in the course of this treatise, but also to the presurnption 
of entertaining, as religionists, those disloyal and anti- 
social doctrines ,vhich were made the basis, as well of the 
enactInents themselves, as of the 'wide construction given 
them by the judges. Any endeavours, therefore, on the 
part of such non-jurors to propagate, or eyen to support, 
their religious tenets, \vould likewise continue to be il- 
legal; and all gifts or legacies towards the accomplish- 
111ent of such purposes, whether n1ade by them or in 
favour of them, would be therefore void. 
This interpretation of the effect of the first Relief Act, 
(31 Geo. III. c. 32,) appeared so obvious in the eyes of the 
legislature of that day, that, not designing to confer the 
constructive relief in question, it was found necessary to 
guard expressly against it. It was, therefore, provided 
by the 17th section, that nothing in that act contained 
should make it lawful for ROlnan Catholics to found, 
enùo,v, or establish any school, acaùelny, or college, 
within the realm or its actual dominions; although, as 
we have seen, they \vere not to be prevented froln 
sill1ply teaching or keeping schools. And it was further 
provided tl1at, whatever uses, trusts, and dispositions of 


(h> Cary v. Abbot, 7 Ves. 495. 
(i) Rex v. Lady Porting ton, ] Salk. 162. 
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..(>al or p
r
on
l1 property were t1lcrctofore "ÙCCIUCÙ 
supe..
titiuu
 or uulawful," ...hould 
till continue to Le so 
Ù -'clueù, notwithstanùing that act. Thu
, down to thp 
l'
i

ing of the I U Gcu. I \r. c. 7, HUBlan Catholic founda- 
t ion
 uf a religious or charitable nature renHlincd subject 
to the ancient law of il1cgal use"" although the grounùs 
,lnt! rea
un
 of theul had cea
eJ. The effect w
c; that 
their invaliùit) under that H.elief Act re)uaineù tlle 
allle 
a-; it I.aù L
cn undcr the penal acts. But this effect 
was produceù Ly the 17th section alone, which re
er\.ed 

uch founùation:> froln the consequential operation of the 
gC1Ieral eUélctlllent. l'O.W, as tllt
 10 Geo. I'T. c. Î contains 
110 such rc:o";ervation or exception, it Inight )ul\ye Leen not 
ullrea
onahly expected that the courts \rould have con- 
st!'ueJ it in regard of these foundation
, just as the fornler 
act would ùoubtle
5 have been construed had it not been 
for. the in
ertion of the 17th section. U pon principl
 it 
scenlS clear that in the casp supposed, the operation of that 
ellachuent would have pr.otected foundations, a:o:- effectually 
nl:> it protected wor
hip, and that, as the latter was now 
a
 JlIIiCh protected unùer the act, as the ,,'or..hip of dis- 
senters haJ eyer Lcen under pre,'ious Toleration Acts, 
so, al
o, hy the equity of the act, the foundations of 
l{oHHUJ Catholics were raised to the sanle le\"el ,yith 
tho

 of di

enter:-., and "ere equally" itl. then) entitlc...l 
to the protection of the law. Anù the eftect of this con- 
struction would of nece
sity have becn retros}Jcctive. 
Thi
. however, is not the vie" which the courts have 
thought it right to tale of the true operation of the 10 
Geo. I V. c. 7, in regard to tht' religioub and charitablc 
in
titutiollð of RouHln Catholics. It has been consiùereù 
that although that act inlpobcJ no such re
triction upon 
the relief gi\ ell Ly it to !{OIlHtll Catholic::" as that con- 
taincd in the 31 Gco. II I. c. 32, s. 17, yet that, in the 
absLucc of a. foruHl} j ep
al of t hat re
er\ atiol1 it III H...t 
st i II be accounted to su Lsi
t; find t I. at the relig ion of the 
HUllwlJ Catholi('
 i, ..till an unlawful rplig-ion for :111 .,uch 
purpo
c
 as are, in tht.. e
 e", of J\l1g1icaJi Proh 
 tants, super- 
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stitious, although for other purposes, alnongst which are 
the profession and propagation of its doctrines, it is no 
longer an unlawful one! And this has been the interpre- 
tation of the la\v in its regard, even since the passing of 
the 2 & 3 \Vill. IV. c. 115, by ,vhich the 17th section of 
the 31 Geo. III. c. 32 \vas virtually, although not literal1y, 
repealed, and the saIne protection afforded to the pious 
intentions of the founders and benefactors of ROlllan 
Catholic institutions of charity and religion, as were then 
enjoyed by the various bodies of dissenters. The anoma- 
lies introduced into the whole la\v of superstitious uses by 
these decisions, will best appear by a short statement of the 
cases to \vhich they relate. But before doing so, it win 
be convenient to take sonle notice of the ROlnan Catho- 
lic Charities Act (k), under which those cases were pro- 
fessedl y decided. 
The preanlble to that act recites the renloval of dis- 
senters' disabilities by the 1 \Vill. & 
Iary, c. 18, and 
various acts, ending ,vith the 52 Geo. III. c. 155. It then 
recites a Scottish act imposing certain penalties upon 
Roman Catholics in Scotland, and that, not\vithstanding 
the various R,elief Acts, "doubts had been entertained" 
as to the cOlnpetency of Roman Catholics there, "to 
acquire and hold in real estate the property necessary fur 
religious worship, education, and charitable purposes." 
There is no positive recital that there were silnilar doubts 
as to Roman Catholics in England and \Vales; however, 
the preamble goes on then to recite the expediency of re- 
1110ving " all doubts" respecting their right in the same 
regard. It is, therefore, enacted, that from the 15th of 
August, 1832, Ronlan Catholics in Great Britain shall 
be subject to the same la\vs "in respect to their schools, 
places for religious w"orship, education, and charitable 
purposes, and the property held therewith, and tlte per- 
sons employed in or about the same," as dissenters are 
subject to in England " in respect to their schools anù 


(k) 2 & 3 Will. IV. c. 115. 
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places for religious \\'or
hip, ('Jneation and cLaritaLI
 
purposc
," (s. 1). This general enactment is narrowell 
a
 to ElIghuHI and "alcs Ly the 5th section. All }>I"O- 
perty there" to b"' acquired or held for such purposes of 
religions "or
hip, cù ueation, and charitable purposes," 
is, by that section, luade su l)jcct to the ...\Iortnlain 
Act (l), and creneraHy to all la\\Ps affecting Engli-.;h Ji
- 
seuter
 in re
pect of the acquirillg ùr holding of such 
property.-8choolnlasters anù other luaster
 eUlployc(1 in 
such enùoweù !:'ehool
 or places, are required by the 2nd 
section to qualify thCll1Seh-es hy taking the Roman Catllo- 
lie oath in luanner bpecifieù, as is presumed, by the 10 
Oeo. I'T. c. 7, s. 6, in all cases where the oath of supre- 
lnacy or declaration against transuhstantiation would 
have been required as a legal qualification for such elll- 
ploynlents at the tin1e of the pa
sing of that act. 'Ve 
have alreaùy seen (p. 23), that it is ver.y uncertain 
whether tbe vague language of this section Inay not yet 
receiye a Inore extensive interpretation than i::, here 
given it. 
The effect of this enactnH
nt, therefore, has been to 
relJlOVe all doubt..., if any there were, or could be, as to 
the indirect operation of the 10 Geo. IV. c. 7, upon the 
religious anù charitable founùations of a boùy of her 
111ajesty's subject
, ,,'hose religious principles it declared 
to be no nlore inconsistent with the constitution than tho
e 
of the various sects of Protestallt
, not in cOlunlunion 
with the Establi
lnuent. Anù the 2 & 3 "ïll. I \T. c. 11:> 
follows out the analogy, b}' expressly placing such founda- 
tion
 upon the saIne level in all respects with dis
enters" 
foundations. There are, certainl)', two reservations; but 
for our present purpo
e, they forul the strongest COln- 
nlcntary on the silence of the act as to any other. B} 
the one, suits then aetuall} pending, anù property then 
in litigation, discu!)
ion, or dispute, in any court of lau 
or equity, are not to be affected hy the act (
. 3). By 


<') 9 Geo. II. ,.. :\6. 
1 
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the other, (s. 4,) the penal clauses of the 10 Geo. IV. c. 7, 
for suppressing jesuits and other religious, are still to be 
in force. The first of these provisoes probably guided 
Lord Brougham in his decision that, notwithstanding the 
prospective language employed in the first section, the 
act ,vas retrospective too (m). It would naturally occur 
to that learned judge, that the reservation of litigated 
cases, implied that past cases, not in litigation, were 
\vithin the act. In the same n1anner, the reservation of 
t\"O solitary exceptions to the general authority thereby 
conferred on Ronlan Catholics,-to be pious and charitable 
according to their opinions, and to adopt their own course 
in proll1oting, by endo\vments, those opinions,-naturally 
iUlp1ied that these "'ere to be the only lin1Ïtations to the 
equity of a statute passed for the professed purpose of 
removing doubts concerning the existing law, and of 
affording relief to oppressed consciences. Expressio unius 
est exclusio alterius. But if this be the true interpretation 
of the act, it is difficult to reconcile it ,vith the decision 
in TVest v. Shuttleworth (n). 
Margaret Townsend, by her will dated the 25th of 
January, 1814, disposed of the residue of her estates and 
effects to two trustees upon trusts declared in a letter 
addressed to thenl, which she inclosed in her ,viII, and 
,vhich was found in the wil1 after her death. Those trusts 
,vere, "that the SUlll of 10l. each were to be given to the 
ministers of the Roman Catholic chapels at Greenwich, 
St. George"'s in the Fields, Sutton Street Soho, and York; 
for tlte benefit of t!wir prayers for the repose of her soul, 
and that o.f her deceased husband George Townsend; and 
that the relnainder was to be appropriated by the trustees 
in such way as they nlight judge best calculated to pro- 
mote the knowledge of the Catholic Christian religion 
among the poor and ignorant inhabitants of Swale Dale, 
and TVeston Dale, in the county of York." By her will 


(m) Braclshaw v. Tasker, 2 IVI. & 
K. 221. 


(n) 2 M. & K. G84. 
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hl\ clppointt'tl three othl'r per
on
 her expcutors. lJy 
another te...taluclltary paper of the 
:ll})e date shp be- 
queathed S1.l1n
 varyinO' fronl 101. to 51. and II. Is. to 
...everal prie
t
 autl chapel
, (ldding, that w hate,.er she 
had so left, U it nas her "'i,,lJ and desire might be pai(l a
 

oon as po
.,iblc, that she "might have tlte benefit of their 
}J1"flYLTS and mll.';Ses." She died in February, 1815, ,,,hen 
the will and the last-ulcntioncd testanlcn tary paper were 
proved by her executor.... But the letter to the trustees 
n as not proved until 1834, after the originaJ heariJ}g of 
the causc. The bill \vas filet! under the 
lortJllain Act (0) 
by the re
id\lary legatee 
U](] representative of the tes- 
tatrix's ...ole next of kin. It having been referred to the 
n1aster to inquire ho\v nluch of the personal estate con- 
sisted of pure personalty, not arising from n10rtgages or 
otherwisc connected with realty, he found that 4341. 3s. 7 d. 
3 per cent. consols arose fro1n pure personal estate. 
There" ere t" 0 questions for the court to decide: 1 st, 
a
 to the specific bequests for nlasses and prayers; and 
2ndI)'", as to the residuary bequest for the propagation of 
" the Catholic Chri
tian religion" aUlong the ignorant poor 
in Yorkshire. It was insi
ted that both of these classes 
of bequests '''ere equalIy void, as contrary to the policy 
of the Ian. ,-the one being 
uperstitious, and the other 
a gift for t he purpose of propagatinO' a religion other 
than that of the state; and the various cases which 1lad 
COllle before the courts prior to the passing of the 10 
Geo. I'''. c. 7, ,vere relied upon in support of the pro- 
ro
ition. On the other hand, it ,vas contended that the 
g-ifts to chapel5 and priests" ere in the nature of rewards 
for ...cr\'ice. to be ])erformed iUID1ediately, dnd not in per.. 
pptuity, a
 'f'a
 clearl} inferable frolH the 
nlaIIne
5 of 
those 
unl
, and the direction for their inunediate pay- 
ment. Not being contrary to the policy of the law, as 
amountin c to a perpetuity, they ,,"cre not against the 
policy of the la\\ as gifts to :,uperstitious pnrposes. There 


(0) 9 Geo. II. c. 36. 
I 2 
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',"as no statute lnakiug such uses void generally, as Sir 
'ViIlianJ Grant had observed in Gary v. Abbot (p); the 
act of Edward VI. relating only to certain superstitious 
uses at that tilne existing. And neither those specific 
legacies, nor the residuary bequest for the promotion of 
the" Catholic Christian religion," (as the testatrix under- 
stood tbe ternls,) could any longer be held void, as con- 
trary to the general policy of the law, after the passing 
of the 10 Geo. IV. c. 7, and the 2 & 3 'ViII. IV. c. 115. 
By the latter of these acts, Ronlan Catholics being placed 
on the footing of protestant ùissenters in respect of their 
educational, charitable, anù religious establishnlents, the 
only question ,vas, ,vhether a trust in behalf of ROll1an 
Catholics, and for the promotion of ROl11an Catholic 
tenets, ,vould be a valid trust if raised in behalf of dis- 
senters and for the pronlotion of their peculiar doctrines. 
The cases in ,vhich silnilar charitable ttusts for dissent- 
ing purposes had been established by the court, were, 
therefore, relied upon as equally applicable to the ques- 
tion then before it. The present Lord Cottenham, then 
Master of the Rolls, said that, as to the promotion of the 
Catholic religion, the cases which continually occurred 
of funds left to support the chapels and schools of dis- 
senters, left no doubt in his Inind as to the validity in 
]a,v of the gift of the residue. He then proceeded to the 
question of the specific bequests. These he considered 
as having nothing of charity in their object. " The in- 
tention ,vas not to benefit the priests or to support the 
chapels, but to secure a suppobed benefit to the testatrix 
herself." Ilis honour thought that the 2 & 3 'VilI. IV. 
applied " only to schools, places for religious worship, 
education, and charitable purposes (q). There can he 
no doubt, that the sunlS given to the priests and chapels 


(p) 7 Yes. 496. 
(q) Unless bis honour is misre- 
ported in this respect, the lan- 
guage of the I st section of the art 
seems to have escaped him. After 


enumera ting the above places of wor- 
ship, education, and charity, it pro- 
ceeds to say, " and the property 
held therewith, and tile persons em- 
ployed in or about tile same." 
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"-ere not intended for the benefit of the priests person- 
al1}, or for tllP 
upport of the chapels for general pur- 
poses, but that they were 
iven for the henefit of thpir 
pra) ers for t he r(lpo
e of the testatrix's sou I, and that of 
h
r decea
ed hushand." IIis honour adulitted that the 
statute of ]
dward VI. "did not declare any suc/t gift to 
be lllliallful, but avoided certain superstitious useb pre- 
,.iou....ly created. l'he legacie
 in quc:-,tion, therefore, are 
not withill the terms of the statute of Edward "1., but 
that 
tatute /uzs been considered as establishing the illegality 
of certain gifts; and, anlongst others, the giving legacies 
tu p'riests to pray for the ::,oul of the donor, ha
, in Inany 
eases collecteù in DU/ie (r), heen decided to be within the 

uperstitious uses intended to be suppressed by t/tat statute." 
The ]egacies to I'rie
ts and chapels ,,'ere therefore de- 
clared to be yoid in favour of tlle next of kin. 
It is 
ublnitted, with every proper feeling of deference 
to 
o distinguished a judge, that the latter part of this 
decision can ;:)carcely stand at this day. It proceeded 
UPOII an a
sun1ption of the real points in debate. It 
a

nlned that the illegality of 
uperstitious uses during 
the long period preceding the 10 Oeo. T'T. "7as o,,-ing 
to their heing suppose(} to be within the intention of 
the statute of Edw. \TI., anù the Iuischicfs against which 
that n1ea
ure was directed. This is not the proper vje,,' 
in which the question is to be regarded. Xeither that 
:u't nor its predece
sor, the 37 lIen. 'TIll. c. 4, llad any 
thing whatcyer to ao with the illegality of those uses. 
I t resulted fr 0 III the g-eneral tenor of our leu'islation 
'-'0' 
and the vie" b till lately prevalent of t]JC pH blic policy 
of the realnl. It was therefore nothinO" nlorc than a 
o 
prcstllnption, liable to be rebutted by direct evid
nce of 
a contrary intention, or to be destroyed by failure of its 
prell1i
s. The ROI1Hlll Catholic tenets being for the Inost 
part ilJegal ùown to the pac;sing of the 31 Oeo. I I I. c. 32, 
it fo]]o\\ ed, a
 a n.atter of cour'ò:C, that, ,)own to the 


(8) Duke's Charitahl{' t:' 
e
, hy Brit1gm:m, r. 11;6_ 
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saIne date, all endO'Vll1ents or gifts in pronlotion of those 
tenets, or in their obedience, ,vere illegal likewise. And 
by an especial reservation in that act, such continued to 
be the law as to ROD1an Catholic charities after the passing 
of the act 31 Geo. III. c. 32, and down to the passing of 
the 10 Geo. I'T. c. 7. We have already noticed the 
anomalous reservation of the la,v of charities and super- 
stitious uses, from the general operation of the 31 
Geo. III. c. 32, made by the 17th section. As to the 
cases collected in Duke's Charitable Uses, and relied on 
by the l\1aster of the Rolls, they go the length of 
e
tablishing this general proposition,-that all Roman 
Catholic charities \vere at that day superstitious and 
illegal. The illegality ,vas not confined to uses expressed 
to be for tbe benefit of souls after death. Thus it is 
said (s), " that the giving of lands upon condition to find 
a priest is to a superstitious use; and, if one give 201. per 
annum for the finùing of a priest, . . . all shall go to 
the king;" and "if a priest have but a stipend out of 
the land, the king shall have but that stipend." In all 
these cases there is no mention nlade of prayers or 
ll1asses, nor of any other real or supposed benefit re- 
sulting to the soul of the founder or any other person. 
The provision for the priest alone sufficed to taint the 
above lllentioned uses ,vith superstition. And it is added, 
" that other like things to these may 1nake the use 
superstitious, and put the land charged \"ith it into the 
king's hands." Indeed, a very snlall part in any of 
these decisions was due to the lllere introduction of the 
trusts for prayers. In a charity case w.hich canle before 
the court in the reign of Charles the First (t), it ,vas 
said that "if land be gi\
en to l11aintain a charitable 
use for relief of poor, and also that the schoolnlaster 
or poor sball pray for the donor's soul, the charital,le 


(8) Duke, chap. 7, s. 1. See also 
Adnm8 and Lambert' 8 case, 4 Co. 
Rer. 104. 


(t) l-Iynshaw and another v. The 
.I.l1ayorof lJ;Iorpeth, ill Duke, chap. 6, 
c. 7. 
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use ...hall be qaiù the principal intcnt of the donor, and 
ill praying fOT his soul b t an access Iry; and therefore 
tlil' cl1aritahIe ll
(' sIlaIl 
npport and prc::>cr\ e the land." 
In fine, the tatute of Edward VI., like tho...c that pre- 
ceded it, W
t"'l TJ1crcIy a tenJporary nJcac;nre,-applying 
to the particular oLject
 therpin enull1eratcd, the general 
prohibitions of practic's hostile to the new constitution 
of church and 
tate, '" ith ,vhich, accor(ling to the theorics 
of tIntt day, the COlllillon law \\as already furnished. 
Thu:; more than 1jO )"ears later (u), a sin1Ïlar enactIncnt 
'estcd in the cro\\ 11, for the l1
e of the pllùlic, estates 
previously given to superstitious uses. If its predecessor 
in Edward \11.'s reign had not been a IT1ere temporary 
)lleasnre, the lIe,\" enachllent ""as useless. 
On the other hand, the 37 lIen. Y1I l. c. 4, ".as intituled 
" A BillfoT Colleges, CllGlltries, è'"c." and the 1 Ed"". \TI. 
c. 14, ,vhich succeedeù it, and to which snch frequent 
reference has been lnade, is intitnled, "Tlte Act for 
(?tantrics Collegiate." Both of these statutes ve
ted in 
the cro" n, not only all existing obits and foundations 
for lua
 es and pra}"ers for soul
, but also, 'with a few 
exceptions, all e-xisting colleges, chantries, free chapels, 
anti ho'pit"lls. Surely it is not to be said that all thebe 
uses alike were thereLy lllade fOJ. ever 
uperstitious, 
L('call
e l'xi
ting gifts to such uses '\"ere all alike then 
appropria.ted by parlianlent and vested in the crOWll ! 
The decision in TJ7'cst \". ShultZ )u'ortll also assllllled 
that prayers for the dead are at this day to be accounted 
a
 savourinn- so strongly of fal
ehood or 8uperstition, as 
to denlHnd the interference of the parens patriæ, and 
to iuvalida.te any provision 't\ hatever to lJe ,Hittle for 
their e
taùlis1}lllent. It" ould not, it is apprehended, 
in th
 ]ea
t dpgrec affect the question of the rights of 
ROlllan Catholics under the 2 &. 3 'ViII. I \T. ('. ]] [) "ere 
, 
it to appear that this doctrine is repugnant to the tenet" 
of the T.:..tal,li...hcd Church. rrhat act ,vas T'a

ed to 


(ll) I Gco. I. fit. 2, c. ;)0. 
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enable ROll1an Catholics to nlaintain and prol11ote their 
peculiar doctrines, ho,,'ever 111uch they nlight be found 
to differ ,vith those of the Establishment. The 
protestant dissenters had enjoyed the same right for 
up,vards of a century. That act placed then1 on the 
sanle footing in this respect ,vith dissenters. Now, in 
the case of the Attorney General v. Pearson (x), Lord 
Eldon declared it to be clearly settled, that, " if a fund, 
real or personal, be given in such a ,yay that the pur- 
pose ue clearly expressed to be that of maintaining a 
society of protestant dissenters, pronloting no doctrines 
contrary to law, although such as Inay be at væriance 
'with the doctrines of the established religion, it is 
then the duty of this court to carry such a trust as 
that into execution." And in the principal case, Lord 
Cottenham did not hesitate to apply the very sau)e 
principle to the gift of the residue, and to uphold the 
trust for the pronlotion of the doctrines of the testatrix 
anlong the poor of Yorkshire. Yet it ,vas notorious 
that among those doctrines, a belief in purgatory, and 
the efficacy of Inasses for the dead, held a pro111inent 
place, and tbat \vith the belief the practice ,voulù in- 
evitably be introduced 3l1long the objects of her so- 
licitude. \Vith what reason, then, could the court clailn 
to interfere ,,'ith the specific bequests on the ground 
of their appropriation to superstitious purposes, at the 
yery tinle that it supported thenl in connection with the 
trusts of the residue? Certainly it was argued at the 
bar that the act only enabled ltonlan Catholics to ex- 
ercise those acts of piety and charity ,vhich ,vere COll1- 
nlon to theln ,yith dissenters, and that therefore 111as
es 
for the dead \vere not ,vithin the scope of their authority. 
But in effect this al-gUI11ent, if seriously meant, ,vould 
reduce the relief conferred by that act to a Inere nullity. 
There would have been no occasion for any enachnent 
at all on the subject. The la-w, even down to the 10 


(.1.,) 3 )leriy. 409. 
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OliO. " . c. 7, 'Vd"- forciLly 
aid by Sir 'Villi
un Grant (y), 
to have been 
o 
('ttled, that" whenever a testator is dis- 
posed to be charitable in his own way and upon his own 
principlc
, we are not to content our
elves ,vith dis- 
appointing his intention, if òi",approved by us; but 
\ve are to make hÏ1n cl1aritahle in our way, and upon 
our priuciplcs. I f once we disco\"er in hilll any cha... 
ritaLle intention, that is supposed to be :;0 liberal as to 
ta ke in objecb, not only not 
 ithin the intention, but 
wboHy adverse to it." 
But independently of these very obvious objections to 
the decision in lJTest ,. Slluttlcll"orlh, it Ilia) be rea
on- 
ablJ. doubted ,\-hether e\ en a protestant endowment for 
prayers for the dead would, at thi
 tilne of day, be re- 
gë
rded a.;; iHegaI or superstitious. The old cases pro- 
ceeded upon the assuu)ption of its being a practice op- 
posed to tl1e doctrines and discipline of the Established 
Church. The 
anle notion 
eerns to have been enter- 
tained as ,veIl by the court as by the counsel in the prin- 
<'ipal case. Rnt since the decision of that Cd
e, the ques- 
tion has been differently deterIuined in the Ecclesiastical 
"ourt. In the canse of Breells v. TV'oolfrey (z), the vicar 
of Cari
hrooke cited :\Iary ".,. oolfrey of that parish to 
answer for erecting a t0111L,tone in the churchyard there, 
to the nlc1110ry of her deceased husband, with an in
crip- 
tion aIIcgetl to be " contrary to the .Articles, Canons, and 
con
titutiol1, or to the doctrine and discipline of the 
Church of England." The in
criptions were set forth in 
the .A ..ticles, and were as fol1ow
, '
Spes mea Cllristus.'" 
H Pray for the soul of J. \Y' ootfrey." "It is a holy and 
who1e
onle thought to pray for the dead." "2 :\Iac. xij. 
4û." "J.". obiit 5. die Jalë. 1838, æt. 50." 
ir IIerbert 
Jenner :;aid that prayers for the dead ,vere not neces- 
sarily cunnected \vith a belief in purgatory; that the 
latter alone \\ u' repugnant to the doctrines of the Church 
of Enrrland ; and that the fOTTuer 'V(,l"C not. "If it had 


f y) Ca,'y v. A/Jlot, i Yr5. 495. 


(z) 1 Curt
ill, 880. 
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been the opinion of the franlers of the Articles and Canons 
of the ch urch, that prayers for the dead were opposed to 
the Scriptures, they ,vould have expressly declared their 
illegality. I an1 of opinion, that there has been no vio- 
lation of any of the Articles of the church . . . and 
that, if the Articles ,vere proved, the facts would not 
subject the party to ecclesiastical censure, as far as re- 
gards the illegality of the inscription on the tOlllb- 
stone. . . . The court, therefore, is bound to reject the 
Articles altogether, and to disluiss the party, and with 
costs." 
N ow it is certain, that this would not have been law 
a fe\v years ago, ,vhen a very different opinion on the 
doctrine and practice of prayers for the dead was, per- 
haps, universal in the Church of England. If this be 
no,v the law, the general doctrine of West v. Shuttle- 
'worth must be taken with very great qualification. Cer- 
tainly, in the cases that have conle before the courts, in- 
volving points of a religious or poleluical nature, the 
prevailing opinion in matters of theology has ahvays in- 
fluenced the judges by Wh0111 they have been decided. 
There is a reluarkable expression reported to have been 
used in a modern case at the bar of the House of Lords, 
which luay illustrate this proposition (a). To an ancient 
decision upon the meaning of the statute de Religiosis, 
it was boldly objected ;-" The true answer is, that the 
po,yer of the church was so very great in those Jays, as 
n1Ïght probably have an influence upon the proceedings 
in Westn1Ïnster Hall. But it is to be hoped now, tllat there 
will be no partiality in favour of papists, and in prejudice 
of a protestant heir." For the old rule, summa est lex 
quæ pro religione facit, must, from its very nature, be un- 
certain in its application, and for ever fluctuating w-ith 
the progress or recess of the religious belief of the nation. 
And thus, as a late author (b) has quaintly remarked upon 
another point closely allied to the one befor
 us, it luust 


(a) Roper v. Radcliffe, 10 :Mod. 242. 


(b) Eoyle on Charities, p. 256. 
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often hapI' 'n that" the subject of the law's application, 
.uul not tIlt"' conllllOll law. it.,clf, ha", ùecolue IlJatter of 
chall
c; ju...t as if a picce of llH:tal were withùrawn froll] 
the 
troke uf .&. haulIHer, and a piece of different nlctal 
put iu its place, the action of tIll> instTllluent ,yould (tlll, 
strokes being equal) reuHlin as before, though the sub- 

tiLllCC to \\ hich its PO\\ cr ',"LtS applied \,"ould have ùeen 
changcd." 
J t is difficult to understand the distinction taken Ly 
tll(\ .l\laster of the RolI
, as to tlu.' uperation of the statute 
of Eùnard. That statute" did not decJare any such gift 
to be unla,,-ful, but only Hxoided certain :;uperstitiou
 
uses previously created." .L\nd yet that 8tatute "had 
been consiùered as establisltillg tlte illegality of certain, 
gifts; and anlongst otlJcrs," these gifts had been decided 
u to be within the slIjJl.rstitiollS uses intended to be SlLp- 
pre.f
sed ùy the statute." It 111ay, indeed, be true that 

uch \\ as the intention of the statute; though it "a
 
certa.inly not confined to obits and JllaSSeS, but, like 
its predcce

()r, the 37 lIen. '1111. c. 4, embraced 
ehapel
 autI even colleges and hospitals, bore the title 
of "The Act for Chantries Collegiate," and, above all, 
related ouly to laud:, and their is
ues, anù the house- 
holt! goods of tbe supprc,",seù colleges. But the ques- 
tion is not ,,-hat uses were intended to be suppressed by 
that enactulent. It can be of no inlportance to kno'v 
whcther it \vas directed against ulany or feu of the 
" 
llrcr5titioub uses previously created." If it "ere, then 
the act woulù prove too lunch; for ho"pitals, colleges, and 
free chapclb ,vere ,,,ithin its provisions equally with 
obit
, ma

\'
, and chantrics; and in that hypothesis the 
sup('r
titious character of the one wa
 no greatcr than 
that of the other. According to this vie", therefore, 
obit... anù nJaS:,cb for the dead, a., they shared in the gene- 
ral condcJllllatiou of popish use
 :,upposed to have been 
intcnded by the 1 E(h'f'. '
I. c. 14, so w.onld deser\"e to 
p,ll'ticipatc 
iJ)}ilarl)" in the genpJ'al relief afforùcc1 by the 
2 \\: 3 \\ ill. 1\". c. 115. But thi
 arguDlcnt is quite un- 
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necessary. The true question is ;-Had "The Act for Chan.. 
tries" the effect of invalidating any and what future gifts? 
The cases collected by Duke In ust have been decided in 
precisely the saIne manner, even if the statute of Edward 
had never passed. So long as popery was considered a 
conspiracy against religion and the state, popish prac- 
tices would of necessity have been discouraged and put 
down by the courts, 110 less than by the legislature. And 
although the courts unnecessarily endeavoured to support 
son)e of those clear and obvious decisions by an artificial 
straining of ,vhat they termed" the equity and purview 
of the act" of Ed ward VI. in preference to the broad 
ground of the constitution as understood during the as- 
cendancy of Reformation"'principles, it is evident from 
the cases of the King and Queen v. Lady Portington (c), 
Cary v. Abbot (d), and even West v. Shuttleworth (e), that 
nlodern judges have taken a very different yie\v of the 
yalidity of those reasonings. "The 1 Ed\vard VI.," said 
Lord IIolt in the first case, " gives to the king, but does 
not extend to future uses since." In the next case Sir 
\Villiam Grant observed, "there is no statute Inaking 
superstitious uses void generally. rrhe statute of Ed,v. 
VI. relates only to superstitious uses of a particular de- 
scription then existing. The statute of Hen. VIII. re.. 
lates only to assurances of land to churches and chapels, 
,vhich, if for a longer period than twenty years, it de- 
clares absolutely void (f). The statute of George I. ,vas 
only ten1pOi'ary.'" And as we have seen, Lord Cottenhaln, 
in the last case, adn1itted the corrpctness of the positions 
propounded as above by Lord Holt and Sir 'Villiam 
Grant. But the 
Iaster of the RoBs did not perceive 
the inconsistency of those positions with the reasons 
given in Duke for the decisions there collected. Those 
decisions are nlaintainable upon the broad ground of a 
supposed public policy, ,vhich, at that day, ,vas univer- 


(c) 12 Nlod. 3l. 
(d) 7 VelS. 495. 
(e) 2:\1. & K. 69i. 


(f) This statute (23 Hen. VIII. 
c. 10) was, properly speaking, a 
mortmain act. 
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sally rcco(J"niscù Loth in parlialueut aJld on the hcnc1Jcs 
of jll
tice. Un the uther hand, tho
c ,vito so argue are 
bound to cOJl
lutle that, independently of tht' 2 & :3 
'fill. I'.... c. 115, those decisions are no longer in force 
at this (Ia). nut if the oppo
ite u
MnJlption Le correct, 
and the ;:,tatute of EJ". \TI. be capaLle of a construc- 
tion according tu it
 H equity and purview," tllere can be 
no doubt that, inJependently of tllc 2 & 3 'Vill. I'T. c. 113, 
the ca:)c of U"" st v. Situttlewortit "'as well decided, and 
that the odiuJJl of strail1iug the letter of a penal al1d 
ùisaLliug act lllu
t continue to be borne Ly courts or 
equity. 
The attention of the court in the followil1g ca
e (9) 
does 110t :5cern to have been called iU)]}lcùiate]y to the 
state of tile law between the passing of the LO Gco. [\T. 
('.7, anJ the 2 & 3 'ViII. I'T. c. 1 }.:>. There the l11aiu 
question seenlS to have been ,,'!tether the case had been 
in litigation before the pa

ing of the latter act, within tIle 
lucalling of the 3rd section; and 011 that one point Lord 
Langdale, the 
lastcr of the Rolls, decided against the 
legalit) of the charitable use. U.':-;ula l\Iountney, by ]Icr 
,,,ill, dated the 16th of J Illy, 1680, gave to Ralph Claver- 
iug and his heirs, a rent-charge of 321., and subject to it, 
she g
L\ e lands to 'YiIJialu Lord \ViùdringtoJl and his 
heirs. A papcr of instructions, dated the 21 st of August, 
l6
0, recited the gift, and the nt::cebsity il}}po
ell upon 
her by " tIlc Inaligllancy of the tilHes" of concealing the 
uses of the rent-charge. It then proceeded, au)ong other 
things, to direct its Jisposition; 20l. of it \, ere to go 
" to thp priest at Stonecroft, for his lllaintenance, to he 
}Jaid }"carly."" The rcnlainùer ,yas to be distributed in 
specific SUUIS, annually, 
tmong the }Ioor of IIexham and 
uther pJ.ris}lcs. There" as no lllclItion of pra}'ers fo.' 
the ùeaù. In IGU3 the land was convcJed, hy the dcvi
ce, 
subject to the rent-charge, to Thonla
 Gibson, in fee. The 
purcha
er co, cHanted tllat lie would pay the rent-charge 


(g) Alto,'lIey Gerle,-al ,. Tocltl, 1 Keen, 803. 
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to the heirs and assigns of Ralph Clavering. In 1816, 
Jasper Gibson, the then owner, conveyed the land to 
trustees for sale; and in 1822 it ,vas bought by the de- 
fendants' testator, John Todd, at a public sale; it ,vas 
described in the printed particulars as being" subject to 
a rent-charge of 32l. a year." Up to the time of this 
purchase the 10l. a year were regularly distributed among 
the poor. On the 22nd of SepteInber, 1830, John Todd 
died, having made the defendants his executors, and 
having devised the land so purchased to one of thelll. 
N either the testator nor the defendants ever paid any 
part of the 20l. annuity secured to the priest, fronl the 
period of the purchase. An information was filed on the 
5th of September, 1831, against Edward Clavering, heir 
of the original trustee of the rent-cl1arge, but the rent- 
charge having been previously assigned to the defendant 
Leadbitter, the information was alnended on the 11 th of 
January, ] 833, by substituting his nanle in the place of 
Clavering's. Behveen these dates the 2 & 3 \ViII. IV. 
c. 115 had passed; and the only question raised by the 
counsel for the trustee of the rent-charge ,vas, ,vhether 
the information could be said to have put the matter in 
litigation before the passing of the act, \vithin the mean- 
ing of the 3rd sectiön? Lord I.angdale said, that it was 
impossible for him "to consider that this suit was not 
comlllenced, and that this rent-charge, as against tbe pro- 
perty charged with it, and the persons liable to pay it, 
was not in litigation, discussion, and dispute, at the tinle 
when the statute was passed." 'fhe case ,vas therefore 
to be deterlnined as if that act had not passed. Before 
that act" there could, I apprehend, be no doubt that the 
proposed mode of carrying the charitable intention into 
effect ,vas illegal, and the cro\vn would have been en- 
titled, under the king's sign nlanual, to direct the appli- 
cation of the fund to other charities in a legal lllode." 
His lordship decided according to that vie\v of the case. . 
Indeed the endowment was already vested in the crown 
for public purposes, by the operation of the 1 Geo. I. 
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t. 2. c. .jO. Tllat point, ho\\ cver, was not rai",cd 011 thi:, 
o 'ca
ioll; and the decision re
tcd on nu other ground
 
th.lll thus · .ih.cluly stated. It is, therefore, not very ea
y 
to he reconcilcd with principle. It is to be regretted that 
the aU \lltion of the court wa 
 not directed to the 10 Geo. 
I' . c. 7, and it., opt\ration on the old la\v of 
uper,;titiou
 
l1
l'S. 
o doubt, unùer the old la,v, " the propo
eù mode 
of carryinO" the charitable iutention into effect was il- 
Ic'gal," but only on the ground of 
 :,upposed public 
policy, gathered uy a nece.;;
ary pre
ull'ption fr01H the 
hencral 
cope and tcnor of our forluer legislation. The 
Ia..;t Jlelief Act \vas pa

(1d in derogation to the cnact111ent
 
that had furnished that presunlption ;-and, containing no 
reser,'ation whate\'er in its favour, 111ust be taken to have 
rebutted it. In other "orùs, the 1 0 Geo. I 'T. c. 7 re- 
lie\ ed her IllajestJ's ltonlan Catholic subjects fJ.olll di
a- 
bilities, pres11111ed to have been necessarily intended by 
forrner acts, when it relieycd the111 froJlI such as \vere in- 
flicteù by the acts thelllseives on vdlÍch such presul1lption 
"a
 based. 'Yhat Lord )Iansfield is reported to lJilVe 
said of tlH
 Dissenters' Toleration Act is equally true of 
this (It). I t has put the religion it protects, " not nlerel) 
under the connivance, but under the protection of the 
Ia.\\ ,-llas established it." Roman Catholics, " therefore, 
are restored to a legal consideration and capacity." 1" et 
if this construction be true, it is illlpo
sible to contend 
that the cases of JVest ,. ShuttlclCorth, and 1Ïle Ailor ey- 
General v. Todd, ought to be considered Ian. But on the 
other hand, it is quite clear that, 'v hatever the case lua\ 
Le \\ ith elldoWlUellts of a date subsequent to the pas
ing 
of the acts for the confi
cation of the like, those cnacÌ1n
nts 
are till in forec a
 far a
 re'pect q anterior clldo\\ ment... 
This principle ha.. been very distinctly recognised in the 
late ca -
 of l1teAttornl'Y- Gcneral ". The Fi
..h.mongers' Com- 
pany, decided by Lord Langdale, 1\1. H.. (i). 


(") E
anll v. The Chamberlain (if 
london, 2 Burn, Eccl. Law, 207. 
And 
ee I/arrison v. Er-anll, 6 Bro. 


P. C. IAJ, (in Error). 
(i) 2 Reav. 1(;8. 
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By the 5th section of the 2 & 3 "rill. IV. c. 115, all 
property to be acquired or held under the authority of 
that act, for Ronlan Catholic pnrposes, shaH be subject 
to the provisions of the last l\Iol'bnain Act (9 Geo. II. 
c. 36). Under the last 111entioned enactInent, no heredi- 
taments, corporeal or incorporeal, nor personal estate to 
be laid out or disposed of in the purchase of lands, tene- 
ments, or hereditaments, shall be any ways conveJed or 
settled, charged or incunlbered, by any person or per- 
sons, for the benefit of charitable uses; unless by deed 
indented, executed in the presence of two credible wit- 
nesses, hvelve calendar months at least before the donor's 
or grantor's death (both inclusive), and enrolled in Chan- 
cery within six calendar months after execution ;-(or, in 
the case of public stocks to be applied in the purchase of 
lands, &c., by transfer in the public books, six calendar 
nlonths before the donor's or grantor's death, both inclu- 
sive;) unless the charitable use be Inade to take effect in 
possession without any power of revocation, reservation, 
trust, condition, linlitation, clause, or agreement for the 
donor's or grantor's benefit, or of persons claiming under 
hiJll, (s. 1). If the founder, ho\vever, merely reserve to 
hilnself the po\ver of regulating the charity, this will not 
luake the deed void (k). But (s. 2) these restrictions as 
to the twelve calendar 1nonths before execution of deeds, 
and of six calendar Inonths ùefore transfer of stock, shall 
not extend to bonâ fide purchase
 for a full and valuable 
consideration, actually paid at or before the time of con- 
veyance or transfer. t'rhe restriction as to the mode of 
execution and enrohnent, ho,vever, is not removed by 
this clause. But the 9 Geo. IV. c. 85 declares valid all 
such purchases, previous to that act, although the requi- 
site formalities might not have been observed. It does 
not extend, ho\vever, to any deeds or assurances at that 


(k) Grieves v. Case, 2 Cox, 301. 
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tinlc in litigation, nor to any which ha\re ùeen ulade 
aftt'r the pa

i))g of the act. But by a 
ub
cquent enact- 
Incnt (4 
 5 Vict. c. 3b, s. 16), all conveyance
 for educa- 
tional purpu:-'e
, TIHldl} previous to that act, and for valua- 
hIe cOll
iùcration, hut Hot enl'olleù a
 required by the 
9 Geo. I I. c. 36, 
hall ncvcrtheless renlain valid until 
the:! 1 st of J nne, 1 
42, auJ, jf 
nrolleù hefore that day, 

hall contiuuc to be \'alid for ever after. But deeds 
already a,.oiùcd at Ian or in equity arc not to be af- 
fected Ly that cnachuent. 
All other gifts luade otherwise than as directed by the 
9 Oeo. II. c. 3G, 
. 1, excepting ,)"ift
 to the universities 
of Oxford anù CalJlbridge, or to the college
 of Eton, 
\Villche"ter, and \\"" estlJlin
ter (s. 4), are declared to be 
ab
;olutely null and void, (s. 3). They are avoided, 
however, in Hlvour not of the crown, but of the heir- 
at-Ia,v (l). 
'fhe 4 & 5 'T
Ct. c. 38, ".as passed for affording further 
facilitics for the cOll\"cyauce and endownlent of 
ites for 
school
. By section 2 to section 9 inclusively, any persons 

ei
cd in fee, in tail, or for life, of freeholùs or cop)"holùs, 
anù having the bencficial interest in their 
cisin,-or their 
repre::,entati
e!) in certain ca
es of di
ability,-any cur- 
porations, officer
, ju
tice
, trll
tees, or conlmissioners 
holding laud for public or charitable object::,,-the chan.. 
cell or of the Duchy of Lanca
ter,-and the officers of the 
Duchy of Corllwall,-are elupowered to grant, convey, or 
cnfranchise, Ly way of gift, sale, or exchange, any quan- 
tity of land as sit(l
 for schools for eùucation of poor 
p(,I'
OIl8, or for residences of their schooltnasters or nJÏs- 
tre..;::, '-, or otherwise, for their education in relio-ious and 
u-:.efullnowlellge. But the f'ite of each school and resi- 
dence IllU..t 110t e'\.ceed the extent of one acre, and no 
Inore than one such site must be in each parish. Upon 
their ceasing to be helll for their original purpose", the 
sites are, in certain casc
, to revert to tbe estate of \\ hich 


\/) CorbYl1 v. FI PrH'II, I Yt.
. 4:n. 
K 
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they were parcel before such conveyance. But the trus- 
tees are empo'wered by the 14th section to sell or ex- 
change any site for a more eligible one, with the consent 
of the proper authorities. No bargain and sale, nor li- 
very of seisin,-nor, it should seellI, anyenrollllent,-,vill 
be requisite to give effect to conveyances under this act; 
of which conveyances a short form is given in the 10th 
section. And only one witness to the execution by each 
party is req uired. 
Besides the general provisions of tbe Mortmain Acts, 
Ronlan Catholic foundations are also considerably af:' 
fected by an act of Henry the Eighth's reign for tbe 
better protection of feudal rights, but certainly not out 
of any regard to the ecclesiastical policy of that period, 
nor with any hostile feeling to superstitious uses as such, 
not\vithstanding the extra-judicial dictum to the contrary 
of 
/Ir. J. Abbott (m). The 23 Hen. VIII. c. 10 is intituled, 
" An Act for Feoffments and Assurances of Lands and Te- 
nements made to the Use of any Parish Church, Chapel, 
or such like." It recites the recent growth of the sallIe 
losses and inconveniences to the king and other lords 
and subjects of the realm as by alienations in mortmain, 
from the practice of conveying or devising rea] estate to 
the use of, or in trust for, churches, &c. " guilds, frateI'''' 
nities, cOllImonalties, companies, or brotherheads, erected 
and Inade of devotion, or by conllllon assent of the people 
without any corporation," or " to have obites perpetuaJ, 
or a con tin ual service of a priest for ever, or for tb ree- 
score, or fourscore years." AU such uses, intents, and 
purposes, and aU collateral assurances in fraud of the 
statute, are, by the 2nd and 4th sections, declared to be 
utterly void, and of no strength, virtue, nor effect. The 
heirs-at-Iaw, and not the crown, will therefore be entitled. 
Ancient customs to devise in mortmain within cities 
and towns corporate, are reserved frolD the operation of 
this act by the 5th section, and two cases then pending 


(m) Doe dem. Wellard v. Hawthorn, 2 B. & A. 103. 
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"cre aI
o rc
ervcll hy to-pccialluention in scction G. And 
hy 
 'ctiOll 3, powcr is given to all persons hencficiall y 
interested in nlanors, lands, tenelnent
, or hcrcditaluent
, 
to conv('y or de\'i
e to any of the abo\ e use
, intent
, or 
purpose'-, for an)' perioù
 not exceeding twenty years. 
Thi act nln
t of cours' bí' read with the 9 Oeo. II. 
c. 3(), wllich take
 away the rig1lt to devise in JllortnJ3in, 
and ub titntc the deed of bargain and sale, enrolled in 
the rOOtIl of cvery oth('r kind of con, cyance. Of cour
e 
the chapcls or places of ,,",orship of Itoman Catholics are 
not affectcd hy thi
 act. lJut tJ.eir guilds, and such other 
voluntary as
ociations as are not illegal, their oLites, nnd 
prol)ahIy their Dla ses for the departed, are still ,vithin 
its provisions. To such uscs, therefore, notwithstanding 
the Blore rccent en1.ctment
, it is not com petellt for them 
to appropriate real estate, in Inanner required by the 9 
Oeo. II. c. 36, s. 1, for 3 longer I)eriod than t,venty year8. 


Disqualified Papists. 
It is unneceb:::ary to mention that the relipf afforded by 
the, arious acts passcd in favour of !{Ollan Catholics no 
D10re eJ\..tend to foundations, \vhose founders or objects 
arc not qualified according to the provi
ions of those acts, 
than the}' do to the persollb themsel,yes. Such foundations, 
tJJcrcfore, are still contrary to law, even as such persons 
are still beyond the pale of the constitution. A neglect to 
obey the la\v,-an on1Ï
sion of the formalities prescribed 
by it,-deprh es the offender not only of direct relief, but 
al
o of collateral relief undcr it. ;Such charities, there- 
fore, will be at the dispo
al of the crown, and their future 
application" ill ha,'e to he directed hy the (pleen's sign 
lllallual. llut he po,ver of the crown and the court in 
such case i never exercised in an arbitrary Dlanner. 
The new' app1ication of the ch1.rity will Le a
 cy-près a::, 
po.;.;.oible. 'rhe religion, purposes, and predilections of the 
incapacitated donor will be taken into consideration; and 
t1le l)ounty ,,'hich he h:1(1 destined to an illegal purpo"c 
,vill he applied to a 
in1Ïlar one not tainted ,,
ith ille- 
K2 
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gality. Thus, if the object itself be legal, and the inca- 
pacity be only personal as to the donor, as founded on 
his own want of a proper qualification at law, there is 
every probability that the crown will direct the appli- 
cation in favour of the original object. If, on the other 
hand, the incapacity be confined or extended to the latter, 
then there is every reason to suppose that another ROluan 
Catholic charity, unexceptionable at law, but other,vise 
answering, as nearly as possible, the description of the 
first, will he selected by the crow'n. In the case of The 
Attorney-General v. Matthews (n), an appointment to the 
use of the poor in general, was held too vague to be 
carried into effect otherwise than at tbe discretion of the 
crown. Lord Keeper Finch, however, intÏ1nated that there 
was a limit to that discretion. "This general charity 
belongs to the king hin1self to dispose of it, yet so as for 
tIle poor." And, accordingly, it "
as applied for the Inain- 
tenance of poor scholars in Christ's Hospital. It has 
been well said, that whether the court or the cro\vn exe- 
cutes the charity, the constitution finds a trustee in the 
court or the king, who would so act as to exercise their 
discretion with a view to the intention. Those whose 
duty it is to advise the crown, will think theulselves, 
equally with the court, bound to attend to any particular 
object 'which may ha7e been indicated (0). It is upon 
this principle that the courts act every day, when gifts 
or bequests to such vague purposes as " the preaching of 
God's word," the promotion of the "Catholic," or the 
" Catholic Christian religion," and the like, are the sub- 
jects of investigation. The religious opinions of the party 
using these expressions are first ascertained, if possible, 
and his language is then construed according to the sense 
which he himself nlust have attached to it (p). It is 


(n) 2 Lev. 167. 
(0) Wilm. Ope & Judg. pp. 28- 
35; 7 Yes. 87; 15 Yes. 233. 
(p) Alt. Gen. v. Hickman, 2 Eq. 
Ca. Abr. 193; Att. Gen. v. Pearson, 


3 Meriv. 417; S. C. 7 Sim. 307, and 
the case cited in notis; Bradshaw v. 
Tasker, 2 M. & K. 221; West v. Shut- 
tleworth, 2 M. & K. 684 ; Grieves v. 
Case, 4 Br. C. C. 67. 
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true that the pre 'cnt \Tice-Chanccllor ha intilnated an 
opinion which" ould go far to deprivc di
qualified Roman 
Catholics of the benefit of this liberal rille of construction. 
In the case of The Attorney-GP1lf:.rfll v. ]"">cllTson (q), his 
hono11r i
 rt.'ported to 11ilV(\ 
xpr{.I
sed himself to the fo]]ow- 
ing eft' 'ct: U The 
tate of the I'l\Y, at the tilHe when the 
g-ift ,ntS nladp, or the trust created, is not to be disre- 
gaJ.tIed. It Juust be regarded in sotne sen
e and in sonle 
degree; becau:;e it luay ab::;Ïst in deterluining what ,vere 
the opinions of the per:,ons who created such a religious 
tru,t a
 "e find in this ca'e. And, if we do find that at t11at 
tiule, the preaching anù promulgating certain doctrines 
and opinion
 "ere prohibited by the statute law, it Il1ay 
be reasonahly inferred, that the persons who created the 
trust for the ,,,"orship anù service of God, did mean such 
a trust as "ould not incluùe tIle proTI11.1lgating of those 
doctrines and opinions, w bich, at the tillle, it ,vas illegal 
to pro1l1ulgate." But if this decision can be now SU})- 
ported at aU, it Blust be taken to ha,.e invalidated, 
alnong others, all H,oluan Catholic foundations or gifts 
"hatever, to charitable purposes, expre
sed in the Tague 
teTllls already noticed, and made anterior to the pas
ing 
of the 10 Geo. 1\'. c. 7, and, perhaps, the 2 &. 3 'VïII. I\T. 
c. 115. N 0\\, in the ca:5es of Tr'est v. Shuttleu'orth, and 
Bradsh.au' v. Tusker, already cited, the language of the 
gift was as ",ague ae; that in TIle .A..ttorney- General v. 
I.>carson; the wortls " Catholic," and " Catholic Chris- 
tian," were enlplo)'eù, and not " Roman Catholic." In 
10th ca
l" the bequests ""ere nluch anterior to the passing 
of the 10 Geo. IV. c. 7. But the court in both cases in- 
terpreted the bequest:" as having been dpstined for Roman 
Catholic purpose
, and upheld thetn as 8uch. Y' et ,,-hen 
they \\ er
 nlade, those purposes" ere clearly illegal under 
the 31 Geo.lII. c.32, s.17(r). It is ÏIupossible to recon... 
('ill' the:"c later (Icci
ion
 of l.Aortls Brollgluun and Cotten
 
lJalU with the \Tice-Chancellor's ob,er\'ations cited abo\.e. 


(q) i Sim. 306. 


(r) Cary v. Al;hotl, '1 Yes. 495. 
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I t should be observed, 1noreover, that they were by no 
Ineans essential to his honour's judgment delivered in 
that ca.se. The better conclusion would, therefore, seenl 
to be that even an illegal Ronlan Catholic charity, \vhether 
of ancient or lnodern foundation, will not be so avoided 
by the court or by the crown, but that SOUle lega.l charity 
of the saU1C religious denOl1lination, and no other, will be 
directed to receive the benefit of the new application. 



1:J.> 


('IIAPTER L\.. 


CJlARITAßL ' DI
POSITIO
S or nO'IAN CATIIOLIC8 
ENFORCED BY counTS 01 1 JUSTICE. 


TllA T a gift to a clergyman of tLe ROJllan Catl10lic 
Church, of a s
ct of dissenters, or even of the ]
stablish- 
Juent, l11ay ohtain the character of charity, it is not enough 
that it ...hould hayc been luaùe to hilll ill his official 
(.apacitJ'. There Inust al'3o be a distinct indication of 
intcntion that he i
 to take the gift not in his personal 
character, but in that of his t;acred office. In the first 
c..t.
f" the donee will be entitled aL
olutely and for hib 
own Lcnefit: in the latter he will hold it only 80 long 
a he is luinister, and the benefit of it will attach to his 

ncce
")or in that office. On the other hand, it atfords 
no kind of objection to the gift bcing in tended for a 
charita.ble purpose, that a personal preference uf anyone 
in(lividual ha
 de
ignatcd him in particular to ùe the 
nr't object of the donor's confidence or even of his 
bounty, provided that the general c11aritable pnrpose 
appcar
 ,\' ith sufficient clearness. But such an expression 
of confidence or preference ,viII sOluetinles have the 
effect of partially upholding a trust ,,'hich it j
 otherwise 
incompetent to the court to carry fully into e:\ecution 
in the nlanner pointed out by the donur. 
In the ca,f' of l'lle AtloT] Py Ge teral Y. 1
oU'er ($), a 
&Ul11 of moncy ,vas beq ueatheù Ly a Roman Catholic 
lady in Ireland to two persons rc.;;pectively described as 
" the ROlllan C'ltholic Archbishop of Cashel, and tbe 
UOlllan C. tholic l1ishop of ,V" aterford and Li
nlore, and 
to their c,ucccssors for ever." There" ere trusts for the 


(.) 1 Ban. 
 Beat. 14:'. 
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benefit of t\velve decayed gentlemen, and for the sup- 
port and education of poor boys to be selected by the 
trustees and their successors. Lord Chancel10r 
Ianners 
held, that as respected the legal estate, this disposition 
"vas made to persons in a character that could not be 
supported. But, as the testatrix seemed to place a per- 
sonal confidence in the hvo individuals she had nanled, 
Ilis lordship conln1Ïtted the execution of the charitable 
trusts to then1 under the direction of the court, for their 
joint lives, upon a reliance tbat they ,,,"ould give no 
undue preference to Catholics over Protestants. 'Vith 
reference to this restriction it Il1Ust be observed that the 
testatrix had olnitteù to confine the benefit of the charity 
to ROlllan Catholics by express words. But it luay be 
,,'ery ,veIl questioned, whether, at this day, the court 
,vould follow Lord Manners in extending to persons of 
a different religion froll1 that of the testatrix, a trust 
for educational purposes. In other respects the decision 
was doubtless a correct one, as it would have been im- 
possible for the court to have provided for the regular 
appointInent of the ecclesiastical successors of those pre- 
lates, eá ratione, to be trustees in their rOODl. That 
difficulty, however, is not likely to arise in England, 
,vhere the ancient sees have not been retained by the 
})relates of the Roman Catholic Church of the country. 
The case has been Inerely cited as indicative of the 
leaning of the court in favour of the personal preferences 
of donors to cl1aritable purposes. 
In Doe v. Aldridge (t), land was devised to the de- 
fendant, a dissenting Ininister, for his life, upon con- 
dition to settle and convey the same to trustees " to take 
place at his decease, for the use and support of the 
preaching of the word of God at the meeting-house at 
Lyndhurst for ever," with a provision for a school in 
case the preaching should be discontinued. The testator, 
in a subsequent part of the will, declared that he did 


(t) 4 T. R. 264. 
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" expect that the dc\"i'Oce would, with the help of God, 
after the tcstator"
 ùccca
e, "ithout delay settle anù 
for\\ arù c,.crJ thing in his powcr to prOlllote and carry 
on the "on1 of Goù, both in his (Alùriùge's) lifetilue, 
and after his ùpccase." The Court of 
ueen's Bench, in 
the au
 'nce of Ashurst aud Bullcr, J J., held tllat the 
defendant's life cc;tate was not a charitable use, nor 
,rithin the 1\Jorhllftin ..i\ct, and therefore gooù ; although 
the subsequent liulitation ,va
 clearly void for the op- 
pu;o,ite rea!o,on. The court thought, that altl10ugh the 
,,-onl "e::\.pect" was :-;Ilfficient to rai
c a tru...t, it "a
 not 
cOllncctcù with a surlicientIy distinct ohject. But Lorù 
(
unl1ni

ioner .A
llltr:..;f afterwardb uLserveJ, tllat, per- 
Jlaps the ca
e was" not so uluch looked into as it lnight 
have ueen" (u). It is certain, that in a lliultitude of 
ca"(\
, languag(\ as ,ague as that enlployed in the ca
(' 
of }Joe ,-. Aldridge has been held sufficiently descriptÌ\
e 
of the object of charity, where the donor's own religiou
 
opinions were ascertained. Ilowe,'er, this COlnnlon la\v 
case is certainJy authority thus far, that SOlne other 
indicia of a charitable and not a personal intention 1l11lSt 
he looked for, even where tI1C donee is de...cribed bJ
 }1Ïs 
official character. 
In (,ric
.es and ot/lers Y. Case and ot/U;TS, already cited, 
nlone)' ,va
 bequcatheù to tru
tees to he laid out in the 
pnrcha
e of la.nù
, the rents anll profits of ,,-hic]}, suh- 
ject to certain annuities, ''"ere to he divided equally 
between Thonlas 
l(-1ndhaln, of Briston, teacher of the 
Go...pcl, for hi
 life, and Sanluel Easthaugh, of Faken- 
haul, teacher of the Gospel, for his life. After )Iend- 
haul's death, one third part of the interest or rent '\
as to 
he paid to the pr{laeh(\r or teachpr for the tinle being, 
who 
hould statcd))" officiate in Briston chapel, belong- 
ing tv 
lcndham, and tlIl' other two thirds were to he 
pai(1 to l
a
thaugh for life; he and the said preacher 
chan3iIlg their chapcJ
 on alternate 
undaJ
. ] f eithcr 


(14) Gritl't' and other, v. Case alld otherl, 2 Cox. 311; 1 V cs. jun. 553. 
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l\lendham or Easthaugh should voluntarily withdra"v 
frolH Fakenham chapel, or refuse to officiate there 'v hen 
able, his share should go to the preacher chosen in his 
stead. After the decease of the survivor of them, the 
interest or rents were to be paid for ever, two thirds to 
the Fakenham preacher, and one third to the Briston 
})reacher for the time being, alternately officiating in 
both chapels. The testatrix desired that Easthaugh 
should not be a stated preacher at Fakenhan1 chapel, nor 
enjoy the benefit intended by her will, any longer" than 
]le continued to preach the Gospel of Christ Jesus." 
The lords commissioners held these uses to be charitable, 
and void within the statute of Mortnlain; and that the 
personal bounty and fayour to Mendham and Easthaugh 
,vere not enough to take their case out of the statute. 
In The Attorney General v. Cock (x), an annuity was 
given to" the Iuil1ister belonging to the Ineeting-house 
at l\larloes," and in case it should cease to be used after 
her death, then" to the lllinister of any other place the 
protestant dissenters, called Baptists, should meet in, 
provided it ,vere in the parish of Henlel Henlpstead," 
with pO,"Ter of entry and distress to the said Iuinister. 
Philip J anles was minister at the lllaking of the will and 
at her decea.se, and he was a legatee in that capacity of 501. 
absolutely to his o'vn use. It was coutended that the 
gift of the annuity was likewise personal, but Sir William 
Strange, M. R., held that it was a charitable disposition, 
and intended for all the ministers in succession. 
'Ve shall now see to what extent the courts have gone 
in the application of such gifts, when ascertained to be 
charitable. 
The effect of the Protestant Toleration Acts ,vas "to 
restore dissenters to a legal consideration and capacity." 
It put their religion "not merely under the connivance, 
but under the protection of the law-it established it "(y). 


(x) 2 V es. sen. 273. 
(y) Per Lord 
lansfidd in Ez'an8 
v. The Chamberlain of London, 2 


. 
Burn, Eccl. Law, 207; App. to Fur- 
ncaux's Letters to Black8tone. 
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uclJ, too, has heeu the rc
nlt of the various acts J)a
spù 
for the relief of l{OUlan Catholic
, anù the protection of 
their" or:,hip. They are restored to a " legal considera- 
tion alaI capacity,"-their religion i
 not only connived 
at, but "protectcù:' not only protected, but "estaùli
hed." 
It foUo" eù, thereforc, thfit the courts ,,"ould be occasion- 
allycallcd upon to aùjust the charities ofltoluan Catholics, 
to the I'-amc e
tent as they had formcrly done ,,,here dis- 

ell ling charitic:-; IHl}>pened to conle ill (1 uestion. III the
e 
ca
cs no difficulty could be felt, if the lllanncr of the in- 
terference haù been 
pecified by distinct enactment. TillIS, 
under the 4 &. 5 Viet. c. 38, 8. l
, two justices in petty 
scs
ions are bounù, on cOlnplaint of the trustees or 
nl
uHlðcrs uf any school ,vithin that act, to issue a war- 
raut against a disluisscd lnaster or lllistress ,rho refuses 
or neglects to give up possession; and by such \varrant 
to conI pel pos
ession to be given up in the l11anner pointed 
out Ly the Speedy ltecovery of Tenements Act. But 
there Inay arise other case
, ,,"here the legislature has 
lJcen 
ilt'nt, and whereJ the proper course is not so 
clear. It is certain, that in adjusting a disputed chari- 
ta.hle trust, for the proIllotion or luaintendDce of ROluan 
Catholic doctrinc or wor
hip, the courts must, of neces- 
sity, ha\"e regard to ROlnan Catholic laws, ritual, dis- 
cipline, and, in short, to cvery thing that appears upon 
crediLle testitnony to be the undisputed practice of thcir 
churcll "ithin this reahn. The bulls, brief..." or rcscripts 
of the pope, the l11andates of the congregation of the 
Prol>aganùa., and ,,'hatever el::,c nJay tcnd to show' the clJa- 
r(lcter of per
ons or of }>roperty, the obligations of the 
fornler, or the trusts of the latter, are, in this view of the 
casc, clearly legitiulatc docunlents, and as such prop('rly 
admi

iùlc in c\ idcnce, the forlualities of courts of justice 
LcilJg cOD1J>lied \, ith. Yet, as '\"e have already seen, the 
law is oluinonsly 
ilent on this point. Aud thc la\v of 
IH'clJlunirc still frowns frolu the 
tatute book (z). 


(:) Ante, Chal'. '''. 
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The courts, therefore, will enforce the discipline of 
the ROll1an Catholic Church \vhenever it is necessary to 
the faithfuJ adlllinistration of a trust for religion, educa- 
tion, or other charity. But the nature of the usage or 
la,v relied on, lllust be clearly alleged and proved: the 
court is not judicially acquainted with the laws of any 
church, but the Church Established. In the sanle lllan- 
ner it is, that even the courts of COlIlnlon law will 
entertain applications for redress Inade by aggrieved 
u1Ïnisters tleprived or suspended by their ecclesiastical 
superiors; and 'win give damages, if the proceeding be 
by an action on the case; or \vill even restore applicants, 
,,,here the prerogative process of Dlandalllus has been re- 
sorted to. In order to ground an application of this na- 
ture, it is necessary that the Ronlan Catholic 111inister, 
clailning the interference of the teulporal court in nlatters 
of ecclesiastical discipline, should sho,v a primâ facie 
title to the office to which he solicits to be adn1Ítted or 
restored. In one case (z) a luanùaulus \vas llloved for 
against the trustees of a Baptist llleeting-house, requiring 
them to restore John Lloyd to the office of u1inister of 
the congregation, and to the use of the pulpit. Lloyd's 
affidavit stated it to be his supposition, and that of other 
Baptist Ininisters, tbat his election ,vas for life. But it 
appearing froln the counter affidavits, that Lloyd had not 
obtained a proper license under the act of parliament, 
and that he had not, at any time after being chosen, re- 
cei veù ordination at the yearly Ineeting of Baptist lllinis- 
tel's, as required by the usages of that sect, the court 
refused the application. Lord Kenyon said, that a party 
applying to be restored to an office, ought to show" that 
l)e has complied with all the forms necessary to con- 
stitute his right." l-lis lordship also seemed to think, 
that Lloyd should bave shown his compliance \vith the 
requisites of the Toleration Act. 'fhe court also thoug-lIt 
that he should ha\Te shown the ground of his supposition. 


(z) Rex v. Jotham , 3 T. R. 575. 
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But where there i
 no such objection to the interference 
of the court, a lUalH.hullUS "ill i

lle to restore a party 
\\ rongl} depriveJ of an ccclc
ia
tical office 31nong re- 
ligioni
ts not of the Established Church (a). Dr. "rach- 
f'cll had been regularly .1Ppointed by a congregation of 
GCrIuan LutheraJl
 in Louùon to be their Illilli
ter; and, 
under that appoillhuent, Lecalne entitled to a house and 
stipcnd. Aftcrwarù
 he gave offence to hi" congregation 
hy 
evcral act
 of Ini
Lehaviour anù iUlproper conduct; 
and all, but a very inferior Jllllll her, concurred, and turned 
hiul out. 1I
 applied to the court for a. Blandaulus to be 
restored, "hich, in Laster Ternl, 1780, he obtained: the 
reasons of the judges being, that" the congregation had 
expelled without hearing hilu, and had not Blade a pro- 
per inquiry into the charges alleged against hill), by 
delivering thelll personally to hiln, and calling upon him 
for hi
 defence." .\ siulilar ca5e ,,
a;:) argued in the Queen"s 
Bench, ill Easter and Trinity Ternls, 1783 (b). It was a 
disputed election to the ministry of a dissenting congre- 
gation at Lcek in Staffordshire, bet,veen two candidates, 
of whonl one ,vas in possession of th
 pulpit. The other 
luoved for a JUandaUlus to be admitted. The court, pre- 
viou:-;ly to granting it, directed an i
:;ue to try the luerit.; 
of the election. A verdict wa
 returned, and the losing 
party at onc
 subulitted to it. 

o in the C(l
C of the King v. Barker (c), a rnandanlu:-, 
wa
 11loved for in the Court of Queen's Bench, requiring 
certain trustet')
ofadi
sellting Dleeting-house at PI)'Jllouth, 
to atlnlit one Chri
topher )!ends to " t1IP use of the pul- 
pit" in the lueeting-house, as "pa
tor, Juinister, and. 
preacher there,'" he having b
en duly elected thereto. 
An affitlavit \\.a
 produced of the facts and of his election, 
a q , also, of the dellland and refusal of the use of the 
lu
etin -hou
e (d). The Jl1utiun wa:; oppo
ed by the 


(a) 2 Lud. 43i, 139, note. 
(11) Chadrt"ic/rv. Smith, 2 Lud.438. 
(c) 3 Burr. 121)5, 13i9. 
(d) It would seem, from the case 
of Re.r v. Juillam, 3 T. R. jii, that 


even ill the case of a mandamus to ad- 
mit, an affidavit of qualification and 
regi
try, under the Dissenters'Tole- 
ration Act, ought to ha'"e been pro- 
duced. 
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trustees, and the election of the other candidate, ,vhonl 
they had put into possession of the meeting-house, was 
supported by affidavit. They declined, ho\vever, to have it 
tried by a feigned issue. The court granted the mandamus. 
Lord l\lansfield 5aid: "The right to the function is the 
substance, and dra\vs after it every thing else as appur- 
tenant thereto. The power of the trustees is merely in 
the nature of an authority to adlnit. The use of the 
llleeting-house and pulpit, in this case, follows by neces- 
sary consequence the right to the function of minister, 
preacl1er, or pastor; as much as the insignia do that of 
mayor, or the custody of the books that of a to\vn-clerk. 

Iany cases have gone as far as this, or farther." Ulti- 
Inately both parties agreed to go to a new election, \vhen 
a perelnptory mandamus ,vas a,varded by consent upon 
both sides. But although it is cOlnpetent to a Ininister, 
,vhom the trustees have improperly excluded froln his 
pulpit after a regular election by the congregation, to ap- 
ply for a mandall1us against the former to restore or admit 
hin1 to that right, the election gives him no legal estate 
in the chapel itself, or the ground belonging to it. He 
is a mere tenant at will of the premises to the trustees, 
with a right to the use of the pulpit, which has been said 
to be "like an easement, a right of common, or ofway"(e). 
And, therefore, in the case just cited, it was decided that 
the defendant Jones had no right to hold the chapel, 
dwelling-house, and prelnises, after possession had been 
delnanded by the plaintiff, 'W ho was heir-at-Iaw of the 
last surviving trustee. The defendant Jones had been 
put in possession of the premises sixteen years before, by 
authority of the trustees, upon being elected minister; 
but in 1828, it was deterlnined, by a large majority of 
the congregation, that he should be changed; in con- 
sequence of which, possession was demanded by the plain- 
tiff. No other minister, however, was elected in his 
room. The court intimated, that he might have a remedy 
in equity, " if they had improperly turned him out." It is 


(e) Doe demo Jones V. Jones and others, 10 B. & Cr. 721. 
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Hpprphenùeù that the ..anle relncdy would have been af- 
forded hiu1 by manùauHls. In another case (f), reported 
illltllcdiately after the olll'last cited, the same question oc- 
curreù. fhcre had been an election of a ulini-ster, and 
en induction by trustees, followed by a resolution of the 
congregation f(Jr hi
 rCllloval, and a delIl
lnd of possession 
by the sanle trustees. It 
'as objected, that he "'as not 
strictI)" tenant at "ill; that his rig-IJt to the occupation 
of tLe Louse ,,,a... part of the rcward to ,,,hich he wa
 en- 
titled for hi
 serviceb; and that his annual salary of 201. 
"-as the othcr part of the renluneration. It ,vas there- 
fore, insistcd, that he was entitled to some notice of the 
dcterluination of hi
 tenancy, at all events, for the pur- 
pose of reuloving his goods. Lord Tenterden held other- 
"ise, observing that there was no authority in the Ian" 
for sneh a position. 
The only renledy ,vhich the ministers could Lave had 
in the
e 1\vo last cases, was by mandamus at common 
law., or hy bill in equity. It "as quite iUlnlateriaJ whether 
the)y had been ilnproperly rellloved or not: tIle freehold 
Leing in the trustees, they \\ ere clearly tenant
 at will, 
in the eye of law', and liable to be ejected at any time. 
But the trustecs wcre, in thcir turn, responsible to the 
court in the exercise of their dry legal right, and lnight 
have been conlpelled at any tinle to re-adulit the minister 
in each in
tance, if a Cdse of injustice or precipitancy had 
been stated to the court. For this purpo"e, however, the 
\\rit ofulanÙall1l1S, or a bill in equity, ,vould have been the 
only proper course to be taken. It ,vas quite inlPossible 
to t-.ct it up as a defence to the action of ejt:ctmellt. But 
in these cases the congregation had deposed the minister 
before the trustees deuuuHled possession. It ,vas clear, 
therefore, that the po e

ion was detern1Îned. But it is 
at least doubtful ,
hether so 
ummary a procedure could 
)Javc been resorted to, if the congregation, the governing 
bod), according to the church discipline of those sects, 


(1' Doe demo J.\icl.oll v. )I'Aaeg, 10 ll. & Cr. 722. 
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had refused to interfere. In such a case it is subulitted 
that nlere tenancy, at the will of the trustees, is scarcely 
a true description of the minister's right to occupy the 
chapel a.nd its appurtenances; and there seems every 
reason to interpret it to be in the nature of a tenancy at 
,viJl of t\vo lessors, yet so as that both must concur, in 
order to determine it. Or, if the annual salary continuing 
to accrue and be paid by tbe congregation, <,vhich was 
not the case in Doe v. M' Kaeg, last cited,) the rninister's 
occupat.i01 .could be interpreted to be a tenancy from year 
to year, he ,vould be entitled of course to the usual notice 
to quit. And in either of these cases tinle would thus be 
obtained to apply to the court for a Dlandaulus, or to take 
the more preferable course of a suit in equity. Ho\vever, 
there is, as bas been already intimated, another conlnlon 
law reuledy to which a deprived minister may have re- 
course. The action of trespass upon the case is a general 
Il10de of redress for consequential injuries, and damages 
may be recovered in such an action by a ll1inister ,vrollg- 
fnlly and maliciously deprived or suspended by his eccle- 
siastical superior. But as the law ,viII not necessarily 
ilnply that the plaintiff has been damnified by his re- 
111oval, be Dlust state the part.icular dal11age he has sus- 
tained, or he will not be pern1Ïtted to prove it at the trial. 
The declaration should state his elllployment as officiating 
lllinister at the licensed chapel in question, and that he 
had derived profit and enloluillent frolll it, and that in 
consequence of his deprivation or suspension, " persons 
frequenting the chapel had w;thdra,vn from hinl their 
countenance and support, and had discontinued giving hin1 
the gains, profits, &c. which they usually had, and other- 
wise would have given hiuI." It is not necessary, ho,vever, 
to nall1e such persons; nor is it necessary to state that the 
minister ,vas licensed, for the court will presume it, when 
it appears upon the record that the chapel is licensed (g). 
In tbe last case the court ,vould not take notice of the 


(h) Hartley v. Herring, 8 T. R.130. 
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fli!':ciplinC' of Il di 
cnt.ing hody, e\reJl for the purpo.;.:e of 
enabling tIlt" plaintiff" to go into evidence of th
 amount 
of dnnH10"p sustained b)' hill) .-1 n a recent Cfi'"C the same' 
doctrine W(l
 reeoO'ni "fl anù carried out ,,-ith eyen 
b 
greater 
trictnc

 (/l.).-This "(1'= an action of libel, in 
which the plaintiff, a H.olnan (iatholic Pl'iest, had ob- 
tained a ypr()ict at tlHa Liverpool .\s
izes again"t the 
dpfenùant, a C'lergJluan of the E..,tahli
II('d Church. The 
dpclaration,-aftcr etting out a "ritten staten1ent read 
hy th(" defendant at a puhlic Inpcting, ill1puting gross 
prie--t('raft or 
up
r",tition to the plaintiff',- alleged that 
the pu hI ication \YHS nlade "for the purpose of bringing 
the plaintiff into discredit, and to ùinlinish the respect 
which he alJ'cady enjoyed, and of vexing, 1Iara
sing, 
and oppresr;:ing hinl in his character as a Catholic priest, 
and lowering hin1 in the estinlation of society at large, 
and of his own friends, anù of impeding hinl in the per- 
fornlunre of his duty as a Catholic priest." But there 
was no averJnent or al1egation that the act itnputed to the 
plaintifr ',ould, in fact, have expolö:ed him to lö:uspension 
or cen
ure fro1l1 his ecclesiastical superiors. At the 
tria], howe,.er, thi
 wa
 distillctly proveù to be the 
law of the ltonlan Catholic Church by tw'o witnesses, 
a bi
hop and d priest of that religion; and no objection 
".a
 rai
ea on the' part of tlIe llefenùant to the reception 
of their evidence, although it applied to a fact not 
diJ"f'ctly put in issue. Tw'o motions haying he en nlade, 
founf1('(l upon this d('fect,-the one for arrest of judgment, 
and the other for a new' trial,-the Court of Qneen'g 
H0nch granted the fomler. Lord Denlnan, C. J. II'Ve 
arc not infonned by the declaration, and of course can 
take no judicial notice, of the manner in which the 
plaintiff' rpputation nlight suffer hy ohloquy said to be 
ca...t upon hinl; being. ignorant what conduct a Roman 
Catholic priest ought to pursue in 
inlÎlar circulllstances. 
I t i
 contended this dpfcct '\"a
 cnrpd by the eviùence 


(A) Ht(Jrtll' v. Stowell, Queen', Bench. Sittings after 
fich. Term, 1841. 
L 
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produced on the trial; that such conduct as is inlputed 
to the plaintiff nlight be considered by his superiors to 
be highly indiscreet, and expose hinl to their censures, 
and even endanger his station in the church; but to that 
it ,vas properly ans,vered that no evidence can cure such 
a defect as this, as the issue joined had no relation to 
it. . . . The words c0111posilJg the libel 1uay naturally 
convey that l1leaning, and even the Inost innocent words 
n1ay have Leen used and understood ,vith that intent, 
and in that sense; but, in such case, the facts and 
circul1lstances ,yhich give the sting to a publication 
apparently innocuous ought to be brought to our no- 
tice. . . . The defendant at the trial songht an acquittal 
frol11 the charge of reading a libel upon the bonâ fide 
nature of the remarks 111ade upon the ROlllan Catholic 
priesthood, and, indeed, insinuated that they ,vere 
founded in fact; nor did the defendant's counsel object 
to the reception of evidence, ,vhich, it is now truly ob- 
seryed, applied to no fact that ,vas put in issue. 'Ve 
do not think it is open to him therefore to 11love for a 
new trial upon that point. The rule 111uSt be 111ade ab- 
solute for arresting the judglnent." 
Before ,ve quit this subject, another case as to judicial 
notice lnay as ,veIl be 111entioned. In proceedings ad 
pænam in tlle Ecclesiastical Court,-where the whole 
question turned upon the doctrinal sense to be given to a 
certain inscription, which followed the Douay version of 
the Bible, and agreed ,vith it also in its division of 
cl1apters and verses, but differed in both respects fron1 
that of King J an1es I.,-yet because it did not appear upon 
the record that it ,vas taken from that version, the court 
refused to presume tbe fact. "It should have been 
specifically pleaded, for the court has no judicial informa- 
tion of the existence of Roman Catholic Bibles " (i). 
The strictness which the con1mon la,v evinces in 
pushing thus far a rule of the 1110St technical character 


(i) Breeks v. JVo , oifrey I Curteis, 902. 
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i enlinentl) cont
t:,ted ".ith the 1llore liberal course 
pur:'>ued hy court., of equity. It i,,; there that matters 
connected with the adlninistration of charities Dlay be 
most con, t'IlicntlJ disposed of; and of late years recourse 
Ita.., heen very '-cldoln had to courts of ]a\\. Even the 
,,-rit of mandalnus has ùecolne in a nlanner obsolete. 
SOlne ground Blust he laid for that: but if no bllCh 
g-rounù exist:;, yet relief ,viII be gÍ\-en in equity (k). 
The ôround 011 '" hich a court of equity win lend its aid 
in settling' ùi
putc:, of this nature hai been thus stated 
by Lord Elùon (l). " This court has nothing to do with 
the voluntary suhscriptions which may be paid to-day, and 
,,-ithheld to-l11orro"r. Its j urisdiction i
 founded only 011 
itb right to declare the trust of the chapel, and ho,v the 
chapel is to be used. The trust of the chapel is, however, 
connected ,yith the consideration of the e-xercise of a spi- 
ritual jurisdiction; and the property being for the use of 
a Scotc/t congregation, ""e are led to the inquiry ho,v the 
n1Ïnisters of such congregations are usually appointed."" 
The facility with ,,-hich such an in(! uiry may be con- 
ducted in the tll'lster"s office, gets rid of all the difficulty 
,,-hich has been raised at COlnmon law on the bcore of 
judicial notice. On the other hand, \\ here the trust deed 
is silent as to the appoinbllent of the minister, his dura- 
tion in otfice, and a., to any endowment to be made for 
lIitn, and, in fact, specifies the congregation alone as the 
object of the trusts, the court will not interfere, nor 
enforce the particular discipline of the sect against the 
non1Înation or deprivation of a minister by the congre- 
gation. "It is very reasonable that a nlinister, ,,-ho 
depends entirely upon voluntary contributions, should 
be dismis
ible at will by the persons so voluntarily con- 
tributing"" ( ). If these had been the trustees them- 
selves, and not the cungregation, it is apprehended that 
the former, and not the latter, ".ould have had the 


(k) 3 Yes. & B. 155. 
(1) 2 RU
8. 119. 


(m) PO,'" v. Cler!..e, 2 Sim. 523. 


L2 
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right to dismiss at ,viII the 111inister ::;0 luaintained Ly 
then1. 
\Vith respect to the doctrine::; or personal character of 
individuals, it is ,veIl established that the Court of Chan- 
cery hasjurisdiction in disputed questions as to the appoint- 
Inents to, or removals Îr0111, spiritual offices, and that it 
will exercise it. An injunction, indeed, \vill not be granted 
to restrain a 111inister frolì1 the use of his pulpit until the 
hearing of the cause; unless some objection be made upon 
one or other of tho
e two grounds, his doctrine or his 
character (n). Thus it luay happen that the temporal 
court l1lay be appealed to in certain cases, so as to control 
the decisions of the ecclesiastical authorities that regulate 
ROluan Catholic congregations in England, in dogn1a no 
less than in discipline. It nlay even happen that the 
court 111ay be calJed upon to conlpel the inculcation of 
Roman Catholic doctrines, even where a majority an10ng 
the nlenlbers of the congregation or the trustees have in 
the course of events becolne protestant, and to restrain 
thelTI fronl devoting their chapel to their new doctrines (0). 
For though the court, as Lord Eldon has 'well observed, 
does not take notice of religious opinions, 'with a view to 
decide whether they are right or ,vrong, it Dlay notice 
thelu as facts pointing out the ownership of property. "If 
property were given in trust for A., B., C., &c., forming a 
congregation for religious worship,-if the instrunlent 
provided for t.he case ofa schislll,-then the court would act 
upon it. But if there was no such provision in the instru- 
D)ent, and the congregation happened to divide, he did not 
find that the law of England would execute the trust for a 
religious society, at the expense of a forfeiture of their pro- 
perty by the cestuis que trust, for adhering to the opinions 
and principles in ,vhich the congregation had originally 
united. He found no case which authorised him to say 


(n) Leslie v. Birnie, 2 Russ. 119. p. 309; Oraigdallie v. Aikman, 1 
(0) Att. Gen. v. Pearson, 7 Sim. Dow. Parle Ca. 1. 
306, and thE> case cited in noNs, 
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that the court woul(l enfo)'ce 
nch a trust, IIOt for those 
who adhered to the original principles of the society, but 
lucrely "ith a refprencc to the majority" (p). And his 
IOf{l
hip afternurd:5 adverted to this ca
e, as having se
t]cd 
the la.w to the aùove effect (q). In later cases the ...alue 
ru]p 1Ia:-: heen acted on, and IJ)ay no'v Le considereù 
estaLlished. In .I.Uilligall v. llitcllcll (7') it wa
 '-aid by 
tonl Cottenhanl, that the only questions h{1 had to COll- 

ider on the 
tate of facts hefore hUll were, ] st, 'Vhether 
the property in litigation ,vas held upon the charitahle 
trust.., alleged in the 1JiJ1 ;-2nd, \Vhether there had been 
ft hreach of tho
e trusts ;-and 3rd, \Yhether the proper 
parties had been nlade plaintiffs. The plaintiffs ,vere 
pe".holder
, entitled as such to he trustees of the chapel; 
they \\7ere held entit1ed to the decree they asked; and t.he 
party in ,,,horn the legal estate was vested, 'was com- 
pelIed to perforul the trust originalIy created for the 
exclusive henefit of luel11uers of the Scottish Kirk. It 
appeared that the congregation had authority to make 
new taws and altpr old ones, and the ohject of the autho- 
rity ,vas e"{pres
ed to ue " for preventing feuds and con- 
troversies, and prè!'-erving order and unaninlity in the 
Scots Pre:;ùytcrian Church or Kirk at --" lJut Lord 
Cottellhanl thought it nlight be safely assutned that thi
 
power did not extend to altering the t'undatnental prin- 
ciples upon which the a40.:
ociation "OW"I formed, and de- 
stroJing the trusts upon which the property 'was held; 
but only to altering the laws or tllaking new la'ws, so far 
as might ue consistent with snch principles and trusts. 
In a mnch tuore recent case (s), where four fifths of a 
preshyterian congregation, together with their nlini
ter, 
1eft the united a
sociate presbytery, which was governed 
by a presbytery and 
ynod, and joined thenlselve:-; to 
another preshytery, holding the sanle religious doctrines, 


(p) 1 Dow. ParI. Ca. 16. 
(I]) 2 
Ier. 247. 
(r) 3:\1. &. (;r. i7. 


(ø) Broom v. Srtmmerø, before the 
Vice Chancellor of England, :> J ur. 
240. 
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but governed by no synod, Sir Lancelot Shadwell re- 
fused an injunction to restrain the trustees from ejecting 
the minister; on the ground that those seceding no 
longer formed the congregation for whom the trust had 
been created. 
In all the cases hitherto discussed, the congregation 
possessed more or less of recognised authority over its 
n1Ïnisters in spiritual matters. 'The difficulty did not 
arise of a minister being deprived by his spiritual superior 
in opposition to the will of the major part of the congre- 
gation. Yet we have considered one presenting a certain 
analogy with it; viz. the case of a minister excluded by 
the trustees, after having been duly appointed by the 
congregation. There, the merits of the case having been 
considered by the court, the arbitrary exercise by the 
trustees of their discretion ,vas controlled, and the admit- 
tance of the minister directed. But, even in that instance, 
it is very difficult to deterilline ho\v much importance 
Lord Mansfield attributed to the right of control, vested 
in the congregation by their peculiar discipline, and ho\v 
much to the general relation of pastor and flock. There 
is no doubt that, so far as the question of direct authority 
is concerned, the cases that have been cited apply as 
strongly to the peculiar discipline of the Church of ROllle, 
as they do to that of any sect of dissenters. In the 
Church of Rome the congregation possesses no spiritual 
power whatever. But \,,"ould it, as such, have the right 
to apply to the court to restore a lninister improperly or 
hastily refused or superseded by his superior, where 
the chapel is vested in that superior; or \vhere, if vested 
in other trustees, such trustees refuse to concur in the ap- 
plication ? Unless the chapel be left ,vithout a minister, 
COlllpetent to discharge his functions,-or generally in the 
absence of sonle other circul11stance indicative of fraud 
or gross neglect,-it is apprehended that no application 
of that nature would be entertained by the court. But in 
any case the ùeprived or rejected minister Inay Inake the 
application either to the visitor of the charity or the court. 
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The visitor of a private founùation, io; dIe fouuùer hilll
elf 
or ]Ii
 heir; it is their common law' right (t), which can 
only be ùcfeated hy the ternlS of the foundation itself(ll). 
It is an nppoillttncnt of la\v; as the founder is the author 
of the charity, thC' law give
 him and his heirs a. yisita- 
torial power, to in
pect the actions and regulate the J>l'- 
haviour of the n1elnbcrs. But if the charity be vestcù in 
trn
tee9, for those per
olls, 110 visitatorial po" er is inl- 
plicd in the founùer or his heirs. The trustees have it, 
suhject to their general accountahility to the court (x). 
And when the conrt has been caIled upon for any reason 
"hate,er to aùminister the charity, for a sin1Ïlar rea
on 
no right of yi
itorship ari
cs hy in1plicatioll; nor has the 
heir any authority to inspect or control in any "ay the 
proceedings of those approved of by the court for the 
Inanagelllent of the charity, unless the court gives it 
hiul (Y). 
Connected cIo
ely with this tnatter, is the question of 
patronage or nOluination. It is no,v adnlitted on all 
hanùs that, in general, this right belongs to the founder of 
the cl1arity and his heir
, .with or ,vithout the concurrent 
right of visitation. It i
, of course, competent to a founder 
to reserve it to ".hoJU he will; Lut if no reservation have 
been I1lade, it will he taken to be vested in hinlself l.nù 
his heirs after hiIn. In one case it "as so decreed, al- 
though other persons had for upwards of sixty years en- 
jO) cd the nonl ination (z). IT pon failure of heirs of the 
founder, this right vests in the crown, which ,viII exercise 
it in such a way as best to ac(,olnpli
h the intentions of 
tl1c founder. If it be the founder's desire, tbat the ec- 
cle
iastical authorities for the tilue being s11all nonlinate, 
trustees must be interposed for that purpose. Otherwi"e, 
the right \\ ill de
cend to the heirs of the founder after 


(I) C::kin. -tfiJ. 
(u) Per Lord Holt, 2 T. R. 352. 
(.&) 1 Yes. 4i2. 
(y) COCl..lJlll"" v. RaJ1'lQ
l,cor.Lord 


Lyndhurst, C., Lin. Inn, 24th of 
:\Iarch, 1842. 
(z) All. Gen. v. Rigby, 3 P. ,,-. 
14.5. 
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the death of tlle' person nalned by the founder or actually 
possessing, at the date of the foundation deed,-or (if by 
will) at the founder's death,-the ecclesiastical character 
in question (a). We have already seen, that the court win 
not recognise the hierarchical succession of the Roman 
Catholic Church in the
e realuJs (b). But it is appre- 
hended, that in that case, the heir would be a trustee for 
such ecclesiastics; and upon filing their bills, the latter 
would be, frolll tilne to tÏIne, declared by the court to 
have the right of n01l1ination. If the chapel has been 
}Jurcbased or built by conllllon contribution of the con- 
gl'egation,-if no fixed revenue is provided by the trust- 
tleed,-alld it is equally silent as to the nlanagenlel1t of 
the charity, nOl11Ïnatiou of the nlinister, and appointment 
of trustees,-the heir of the surviving trustee has no right 
hinJself to non1Ïnate, unless he can show that the exclu- 
sive Inanagen1ent had, in fact, been exercised by the 
trustees. The right of non1Ïnatiol1 will in this case de- 
volve upon the congregation, to be exercised either 
through an election by the Inajority, " or, accorJing to 
the nature of the institution, by any particular persolJs, 
in WhOlll the lllajority understands itself for that purpose 
to repose their confiùence, rendering their nOlnination 
effectual.'" Lord Chancellor Ehlon, in such a case, directed 
an inquiry accordingly before the nlaster, and also as to the 
appointtl1entof trustees(c). If such an inq uiry ,vere directed 
in the case of a Ron1an Catholic, there seeUlS very strong 
reason to believe that the ecclesiastical superior \voldd 
be deenleù the person in w honl the luajority understands 
itself to have reposed confiJence for the purpose of such 
nou1Înation. In fact, it is difficult to conceive any case 
where the rig"ht could be taken to have devolved upon 
the congregation at large, or uvon the cOlnnlunicants, as 


(a) Alt. Gen. v. Gaunt, 3 Swanst. 
148, note. 
(h) At!. Gen. v. Power, 1 Ball & 


B. 145. 
(c) Datlis v. Jenkin,s, 1 V. & B. 
159. 
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in olher d
noulinatiou::!. COlllluunicauts have 110 special 
privilege in the RUlnan Catholic churches; and are, in 
110 re
pect, (listillguislted fl'OI11 otheI' Illelllhers of the COIl- 
gTegation. 
 or would the court strain the point in their 
fën our. To arg-uc that the nlini
tel' should Le elected 
by thClll, "sounds very 
trong to t.he cal. of an Euglish- 
Illan;" as was forcibly oL:"erved by Lorù Eldon (d). 
i\fter the uonlÎuation has OUCt' takcn effect, it !:'celJlS 
that the court..., in the ah
ence of conflicting provisions, 
,,,ill endeayonr to construe the appoinhnent a
 having 
hf'cn }nadc during: good beh(l\-ionr, and not 11lerely tJnring 
pleasure. If there be no provi"ion for the appointlllent 
of a IJ1inister however, or the Ininister's maintenance, ill 
the trust-tleed, we have already 
een that the interpreta- 
tion "ill be "ery difl'erent. But where this presunlption 
of d, rcvoC
lble appointnlent does not exist, the court ,,-ill 
incline in favour of a permanent one. Thus, in The 
...lttorney General v. Pearson (e), it ""as remarked by 
LorcI l
ldoTI, that the Court of Chancery ,,'ould endeavour 
to follo,v the policy of the Established Church wheneyer 
it ".as called upon to deterluine the duration of a dis- 

enting lninister's appointnleJlt. In dealing with that 
case, his lordship regretted the \vant of satisfactory in- 
forlnation a
 to the principlt.
 upon which those congre- 
gations usually acted. '\T ere it the plan established by 
a general usagp among certain cla
ses of di...senters to 
appoint their luinisters for linlited periods, or to Inake 
the1l1 renlO' able at pleasure, the Lord Chancellor 
thought that the court ,,"ould be bounù, if called upon, 
to c(lrry it into effect. But the court would not " be dis- 
po
ed to 
truggle hard in support of such a plan. The 
policy of the Establi
hed Church has been, by giving the 
Ininister an estatp for life in his office, to render hiln (in 
a. certain degree) independent of hi
 congregation." The 
saUle policv, it i
 apprehenòeù exi
ts in all episcopalian 


(d) I eslic v. Birnie, 2 Russ. 119. 


(e) 3 )Ier. 403. 
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churches. So strongly, indeed, has this disposition of the 
courts in favour of life appointments been felt by the 
legislature, that a distinct provision has been introduced 
into a late enactment (4 & 5 Vict. c. 38, s. 15), for the pur- 
pose of depriving of the benefit of such an interpretation, 
. any master or ll1istress of a charity school to be founded 
under that act. 
Still, as against all parties but the court, the Ininister 
will be entitled to retain possession of his office, where 
the undue appointment of such minister is the ll1atter in 
controversy. Pending the suit for the proper adminis- 
tration of the charity, it is the practice of the court, if 
they find a l11inister in possession,-and ministering in the 
way in which it was the meaning that he sIJould,-preach- 
ing the doctrines that were intended,-to continue hin1 in 
the mean tillie, whether he ,vere duly appointed or not; 
for the first point is have the service perforn1ed. And 
the court ,viII pay hil11 his salary (f). N or will the conrt 
grant an injunction before answer to restrain trustees of 
a chapel in litigation, frol11 preventing ministers licensed 
by the proper ecclesiastical authority to officiate in such 
chapel,-or from aJlowing other ministers to officiate 
there,-where the objection is purely one of discipline:- 
as, for instance, where it is apprehended that the l11inisters 
so to be permitted, will not have been licensed by the 
proper ecclesiastical authorities. This will merely entitle 
the other side to an injunction to restrain them, in the 
mean tinle, frOlll being appointed to the pastoral office 
itself (g). 
\Ve cannot more appropriately conclude this partial 
inquiry into the kind of redress afforded by telnporal 
courts in Inatters affecting the religious usages of bodies 
not belonging to the Establishment, than by the inlpres- 
sive words of Lord Eldon (h). "\Vhat the court can do 


(.I) Per Lord Eldon, 2 J ac. & W. 
247. 
(g) 1rlilliga'll, v. J.llitchell, 1 1\1. & 


K. :t46. 
(h) 2 Jac. & W. 246-8. 
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in :,uch casc
 i::, verv little. It is much to the credit of 
oJ 
lli 'ntcr
, that their aft'airs are not nlore frequently mad
 
tht> sll1uect
 of 
llib: when they have been, I have never 
IUlown any good result frolll it." .And in referring it to 
the nld
tcr to inquire into the nature of the trusts in that 
il1di\"idual case, his lonlship again oh
erved," I am al- 
Illo
t afraid I aln doing ,,-hat Ina)" subvert the peace of 
II1
Ul) religious 
ocietics, in showing the infirlnities of the 
luw on this subject." 



156 


CI-IAPTER X. 


ROMAN CATHOLIC CIIARITIES OUT OF ENGLAND. 


THE 2 & 3 'ViII. IV. c. 115 was confined to Great 
Britain. The 17th section of the 31 Geo. III. c. 32, pro- 
vided for the reservation of the w llole law of superstitious 
or un1awful uses fronl the operation of that act, and es- 
pecially that portion of it which related to the foundation, 
endownlent, or establishlnent of " any school, academy, 
or college, by persons professing the Ron1an Catholic 
religion ,vithin these reahns," or their actual dOlninions. 
This provision extended to all charitable dispositions, 
,vhether 'within the British enlpire, or beJond it. B
tween 
the passing of this act and the 10 Geo. IV. c. 7, there- 
fore, there can be no doubt but that the foruler statutes 
against sending relieî to foreign Ron1an Catholic establish- 
ments continued in full force (i). But for the reasons 
given in the last chapter, it is subnJÍtted that these are 
no,v no longer capable of being enforced, except as against 
di:squalified ROl1lan Catholics. There is certainly a greater 
difficulty in con1Îng to such a conclusion in the case of 
express enactnlents, than there is w he.re the illegality of 
the disposition 'was originally nothing more than a pre- 
snnlption occasioned by enactments which have since 
been repealed. Still the effect o
 the 10 Geo. IV. c. 7, 
being, as the author contends, to repeal the 17th section 
of the 31 Geo. III. c. 32, the cOl1lbined effect of the two 
enactlnents, when read together, will be to bring these 
foreign elldownlents for education or other charitable 
purposes wit11in the scope and meaning of the 4th section 
of the earlier statutes. Therefore the better opinion seenlS 


(i) 27 Eliz. c. 2, s. 6; 3 Car. I. c. 2, ante, pp. 56-g. 
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to be that any llolllan Catllolic, who is qualifieù under 
the H.clicf .Acts, n1ay 1l0'V lawfully bestow his Lounty 
upon allY foreign or colonial objects of charity, a:::, he 
lnight havc done had the pellal cHacÌlHellts cited Lelo'\ 
nflypr heen pa

cJ. I II thi:::, vicw of the )}latter a few 
practical oh
cr\"atioJ)s on the extent to which the courts 
will go ill furthcri11g the intentions of a ùonor of thi
 
description, rllay not b
 "ithout thcir utility. 
\VhcIlcvcr a charity is to he estalJli
hed out of England, 
thc Court of Chancery has no gClIeral j urisùiction to ad- 
nlini
ter the fund. I t contents it
elf ,,'ith directing pay- 
Uleut or trall
fer to be luaùe to the trustees or instru- 
nlents of the ùonor'b hene,'olencr, leaving then1 to the 
e
eI"ci
p of thpir own discretion under the control of the 
fureign court"_ rhus (k) Lord I-larùwicke directed the 
transfer to the 1l0111inees of the plain tiffs, upon the trusts 
uf the will, of the SUlll of 3,.')001., South 
ea stock, be- 
queathed to the plaintiffs for the nlailltenance of poor 
labourers in Edinburgh. I-lis lordship was of opinion 
that he coulù not give any directions as to its distribu- 
tion; that bclonging to the Scottish courts. 
o too in 
Emery v. Hill (1), w hcre the petition had not been sCfyed 
on the attorney-general nor any other party in the cause, 
Lord Gifford, l\I.IL, ordered the transfer of28,8-!-lZ.15s. 4d. 
Bank 3 per cent. to the treasurer of the Scotti
h Society 
for Propagating Christian Knowledge, to 'whom it llad 
becn bequeatheù by the testator; and for the paYlnent 
of an Jividel1ds thcn in court to the 8illUC officer. A 
sin1Ïlar order "It:, n1adc in the ca5C of an Irish charity (Ill), 
lJ)" Sir Jolin Leach, :\I.R. So too in .Jlinct v. J"'ulliamy (n), 

tock producing HJ01. long anlluitie Q , "hich ,,-as the 
subject of bcque
t to a charity in Switzerland, ,,'as trans- 
ferrpd to the attol'nies of the officers of that charity by 
the 
Iaster of the 1<.011.;' order, notwithstanding the re- 


(k) Provost, 6je. of Edinðurgh v. 
Allbery, Ambl. 236 (by Blunt). 
<I) I Ru
,.._ 117. 


(m) Collyer v. RUNletl, Tam!. 
i
. 
(N) 1 Russ. ] 13, note. 
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commendation in the master's report that the income alone 
should be paid over; as it was the intention that the 
charity should be perpetual. In Martin v. Paxton, cited 
in Emery v. Hill (0), the Lord Chancellor ordered a fund 
beq ueathcd by the testator in India to a charity at Lyous, 
to be paid to two of the plaintiffs, attornies of their co- 
plaintiff the mayor of Lyons. Under Archbishop Ten- 
nison's codicil, dated the 2nd of September, 1715, and a 
decree made in February, 1717, the Society for the Pro- 
pagation of the Gospel in Foreign Parts became entitled 
to the SUIll of 1,0001., to be applied by them in America 
upon a certain event which did not happen until 1824. 
The funù at this time amounted to considerably more 
than 10,0001. Upon a bill being filed by the society, it 
was insisted for the crown, that the court ought not to 
part with the fund, but settle a scheme for its adminis- 
tration. But Sir John S. Copley, M.R., ordered that the 
fund itself, although much larger than the testator in- 
tended theln to adnlinister, should be transferred to the 
society; as he bad reposed his confidence in tbem. 
But, in another case (p), the decree ordered that the 
money arising from the sale of a moiety of the testator's 
estate should be laid out in the purchase of 3 per cent. 
consols, in trust in the cause, and the dividends were to 
be paid to the nlinister and officers of the Scottish parish 
mentioned in the will, for the benefit of the charity desig- 
nated by the testator. 'Vhy the decree was Iinlited to 
the payment of dividends, and did not embrace the transfer 
of the fund, does not appear fr JIll the report of that case. 
But it is certain that this departure from the general rule 
did not proceed upon any intention to control the nlanage- 
ment of the charity. rrhe Lord Chancellor, reversing so 
luuch of the decretal orders as directed the execution of 
a scheme approved by hilll for the management, remarked 
that "the gift was good, but that the sort of charity to 


(0) 1 Russ. 116. 
(p) Att. Gen. v. Lepine, 2 Swanst. 181 ; S. C. 1 WiIs. 465. 
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l)l
 e
ta.hli
heù ,,'ould be a suLjpct for t1t
 detel'luination 
of the propf'r court in 
cot1allù." There is no òoubt, 
howe\ cr, that so long a
 the fnnd itself n as retained by 
thl' court, it continued to pCJ
scs!== an inùirect juri...diction 
over the charity; wl.ich in its di
cretion it might or Inight 
not thiuk fit to cxercise. It was in this way that the 
right of jnri
diction aruS(' in a case that ,-ery lately caIne 
before the ,rice Uhauccl10r of England (q). 
Thi
 \\ H
 a cau
 
 petition prc,- entcd by the elòest son 
of tl1e tc;o;tator, l
ùwarll Raphael, alleging mal-adminis- 
tration of a foreign charity fount!eù unùer the testator's 
"il1, and l'ra} ing an account of 1 he fund, the settlement 
of a. Il
W schclne, and the fuhu e athnini:..;tration of tile 
charity in this country. The testator, an Arnlenian 
Jllerchant at 
Iadrd
, l)y his ,,-ill, in 1791, bequeathed the 
intere'\t of a certain fund to be applied in the first place 
to the accolllplishn1ent of a literary purpose, and after- 
,vards he directed that the ,,-hole of the interest arising 
Ii'om the saiù fund should ùe applied for tIle fund of a 
school for poor Arll1enian boys in such nUUl ber as might 
be sufficient hut so that the boys and their ])la
ters could 
live decently; and that the Reverend Nicholas Pusani 

honlù be appointed as the director and 111anager of the 

aiJ WOI"1.s and school for all his lifetinle, and should be 
at liberty to appoint his successors to do anù perfornl the 
selid dispusition. Tn Ii92 Pusani eÀecuteù a. notarial act 
hJ his (le
cription of monk of the convent of S. Lazarus 
at 'ellice, ,,'hereby he appointed the abbot-general of 
that conyent and his c;uccessor::;, the directors and ma- 
nagers of the charity and depositories of the fund. In 
1 t323 this suit \\ as in
titut(\d in England by the 
urviving 
executor of thp te
tator for the adnlillistration of the 
charity, 
Ul(l the usual reference ,va
 n1aùe to the Inaster 
a'" to the nature of the fund and 110\\ it ,vas to be paid. 
The pctitiuner "tlS tl1(\ only person who attended the 


(9) Cockburn v. Rnphael. Before 
Sir L. shadwell, Hilary Term, 18-12, 


'IS. Case; now on appeal before the 
LorJ Chancellor. 
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inquiry, and at his suggestion the Dlaster n1ade his report 
certifying his opinion that the charity should be founded 
at ,r enice, but that the fund should remain invested 
here in the nan)e of the accountant general, and the 
divid
nds paid fron1 tinle to tinle to the abbot of S. 
Lazarus for founding and supporting the charit.y. The 
court confirmed this report, and directed the interest to 
be paid to the then present abbot of S. Lazarus, and, 
after his decease, to the abbot of the said con vent for 
the time being for ever, upon trust for founding and 
supporting the charity according to the trusts of the tes- 
tator's ,vi]]; and al1 parties ,vcre to be at liberty to 
apply to the court concerning the charity or the charity 
fund. Upon the Inerits disclosed by the affidavit of the 
Archbishop of Surini, abbot-resident at the convent of 
S. Lazarus, the Vice-Chancellor disn1Îssed ,vith costs the 
petition as officious and un,varrantahle. But his honour 
considered tl)at the decree already pronounced by hitn 
made it useless to discuss the question of jurisdiction 
in general. The court 
ad 111ade certain specific direc- 
tions upon tIle nlaster's report. It is true that that 
decree appears to have been in a 111anner taken by con- 
sent, and founded upon a report enlbodying the ex pu'rte 
suggestions of the petitioner, so that, virtually, he him- 
self framed the report. But his honour is said to have 
observed, that as no petition of rehearing had been 
presented against that decree, he ,vas as uluch bound 
by it, (though it was pronounced by himself,) as he 
should be by a decree of the Lord Chancellor. Ho,vever, 
his honour considered that 1lpon a great change of 
circumstances, such as the destruction of the cony'ent, 
a foreign conquest of Venice, or the like,-or upon gross 
and hopeless mismanagenlent being made out,--the court 
would interfere and alter the present scheme; if the 
application 'were made in a proper manner; but not, as 
it seenlS, by petition. So too, in The Attorney General v. 
'l'he Mayor of London (r), the executors had agreed to pur- 
(r) 3Br. c. C. 171. 
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\.:hfuie, unùer thc approLation of tIle rOllrt of Chancer)', 
certain real e
tatc
 in Yorkshire out of the residue of 
IJcr:.;onal t'state bcqucathell to thenl "for buch charitable 
and piou
 u"'e
 a
 they in thcir discretion 
hould thin]\.. 
fit." Thc} then appropriated the rents and profits for 
ever to be applied on ccrtain charitable trusts in 1\ orth 
Alllcrica, \\ hich ,,-ere approved of by the court. The 
trust 

tatc continued to rClnain within the jurisdiction 
-...... of the court. The tru
ts failing for want of ohjects, a 
schclne was entertained fur their ne'v appointlnent, and 
the adnlini
tration "a
 
ntrustetl to other hands. Upon 
these grounùs, this case i;:! ycry capable of being sup- 
portcd, notwithstanding what was latcly said of it hy the 
Court of Pri\}' Council (s). 
'rite Court of ChancerJ ,,'ill also interpose where there 
appear to be no instruments of the founder's benevolence; 
or where he ha
 nanlcù sucl1 by an official description, and 
there is no such office; or whcre t}lere has been such, but 
it has cea
cd to exibt. For the first olJject of the court 
is to provide a tru
tee ;-and not to pa.rt '" ith the trust 
fund until is satisfied that there is a party to account for 
the TIlanagculent, either to its O"ll or SOUle other juris- 
diction. Thus where a testator bequeathed stock in the 
funds to the British consul-general and treasurer of 
the nriti
h Contribution Fund in Lisbon, upon certain 
trust5, for the bencfit of widows and orphans ill Portugal; 
hut, hetw'een the date of the will and his death, the 
British Contribution Fund was abolished ùy act of 
})arliaJuent, and the office of treasurer con
equently 
cea
ed (t); the )Ia
ter of the Rolls refused to settle a 
f'ChClne for t1Ie future adll1Ìuistration of the charitJ, as 
the charitable bequest "'as in no ,,-ay affected Ly the 
non-existence of the office in q lIe
tion. But his honour 

aid that the failure of a trustee ,,"ould ùe suppJieù by 
the court, and he therefore referred it to the nlaster to 


(8) 1 :\Ioore, .!96. 


(I) Alt. Gell. v. Stephens, 3 M. & K. 34i. 
1\1 
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approve of a proper person to be trustee jointly with the 
relator. 
Thus \vhere a testator devised considerable property in 
India for charitable purposes, and alnong others for the 
establishment of a college in the territories of the King 
of Oude, but nanled no persons in that state to carry 
the trust into effect, and it did not distinctly appear upon 
the master's report, or in the appended correspondence, 
that the British resident there, or the governor-general 
of India, had the il1eans of giving effect to the bequest, but 
only that the latter was ,villing to receive the funds (u); 
it ,vas resolved, on appeal from the 8nprelne court of 
Calcutta, by the judicial committee of the privy coun- 
cil, that further inquiry should be made as to the power 
of the governor-general to aid trustees to be appointed 
by the suprel11e court for the purpose; aud if the court 
were satisfied that in that or any other \vay such trustees 
could give it effect, then the fund was to be paid over 
to thein, and to be adnlÏnistered by them under the 
direction of the court. It was observed by Lord Broug- 
ham, that, although Oude possibly might be an inde- 
pendent state, the court could not shut its eyes to the 
weight the Indian governnlent had with the court of 
Lucknow: and that it could hardly be said that the 
authorities there were \vholly on the footing of a foreign 
and unconnected state. "The jurisdiction of the su- 
prelne court, lTIOreOVer, extends over all British subjects 
residing within the limits of the charter, whether in 
the British or native dominions: and this affords facili- 
ties for the due execution of the charity under the 
court's superintendence, ,vhich could not exist in any of 
the cases cited" (x). 
On the saIne principle the court will interpose, \vhere 
there is a trust for a charity that is 11lanifestly intended 
to be established abroad, but no particular locality has 


(u) MayO?> of Lyons v. East India 
Company, 1 :Moore, 2i2. 


(x) Ihid. p. 298. 
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1wPIl pointed out. In &clerting a place for the c'-tablish- 
lucnt and managcnlent of 
uch a charity, regard ,viII be 
had not on]) to situation, jurisdiction of a COlllpetent 
court, and gCllcrcll con, eniencc; but, besides all these, 
to the probablc "ishc8 of the founder. Thus in the case 
of GòcllbuT1l Y. Rapll 1 (y), already cited, thcre being 
no direction in the ,\ iIl a
 to "here the proposed Arnle- 
nian college \Va3 to be established, the court confirl11cù 
the master's report, and directed it to be established 
at \T cnicf.. It appeared frolll the report that t1.ere \vcre 
far greater facilities for conducting it 'It Venice t11an at 
Constantinople or in Arluenia. There" as already a 
HUllOUS convent of learned AfJllcniclns at Venice, and 
constant opportunities "erc afiorded for bringing oyer 
youths of that nation fronl Con
tantinol)le to that port. 
The testator, though hiluself an Arluenian, had nonli- 
nated the Father Pusani, a 'T enetian Lazarist, residing 
at Venice at the date of his ,viII, to be }lis trustee, with 
po"er to appoint llis own successors: and on that po,ver 
the father had acted so long back as 1792, by nominating 
the abbot-rreneral of his convent, and his succe
80rs, to 
he the trustecs of the charity. (Tnder tllese circlllu- 
stance:s the decrce \vas pronounced, confirming the Ina
- 
ter's report, dud directing ccrtain bpecific things to he 
ùone, which were fouuded upon it. The court laid great 
stres. on the presulued intention;:; of the testator
 a.; 
evidenced hy the dl'pointment of Pusani. His honour 
,,-as of opinion that the nOlnination of that gentleman, 
who was at the time a nlonk of the convent of S. Lazarus 
at " enic
 "d.s a sufficient intiluation of the testator"s 
intf'ntion a
 to ,,"here the charity should be established. 
'rhe question as to the e'\.tent to which the court" ill 
go in controlling the aùmini
tration of a foreign charity, 
"here doubb ll)ay arise-1st, As to "ho arc the persons 
in whom the trust anù confidence of the founder appear 


(y) Before 
ir L. 
had
ell, , . C. A,.te, p. 159. 
of England, lIilary Tam, 18-42. 


1\1 ,) 
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to have been reposed; and,2ndly, As to tIle cOlupetence 
of the foreign tribunal to control or prevent a mal-ad- 
n1inistration of the funds,-has been raised in a recent 
case (z). By his will, dated London, July 21st, 1835, 
Robert Mitford willed, devised, and bequeathed the re- 
mainder of his property, of whatsoever kind and de- 
scription, that lnight arise fron1 the sale of his effects, 
(after deducting the annual amount that would be re- 
quisite for a certain purpose,) "to the governlnent of 
Bengal, to the express purpose of that goverIll11ent 
applying the amount to charitable, beneficial, and public 
,yorks in the city of Dacca in Bengal; the intent of such 
bequest and direction being that the amount should be 
applied exclusively to the benefit of the native inha- 
bitants in the manner they and the gOyernll1ent might 
regard to be most conducive to that end." There "Tas 
a like provision as to two annuities after lapse. It ap- 
peared frolll the letters patent establishing the snprenle 
court of Calcutta, that that court llad the means of 
controlling the adlllinistration of the charity even in the 
hands of the government of Bengal, by process of se- 
questration. It also appeared that there was a nlaster 
of the supreme court, whose duties were analogous to 
those of the masters in Chancery. The Vice Chancellor 
of England decided that the bequest ,vas not void for 
uncertainty, thus establishing the charity as against the 
next of kin. It appears, however, that his honour gave 
no direction for transferring more than the dividends of 
the trust fund. An appeal was made from this decision, 
,vhich has been argued before Lord Cottenhan1, C., and 
again before Lord Chancellor Lyndhurst, in IVlichaelmas 
Tern1, 1841. It now waits for juùgment. 


Illegal Gifts to Foreign Charities. 
It ,villl1ot be out of place to refer the reader to ,vhat 


(z) JJfiiford v. Reynolds. Before 
Sir L. Shadwell, V. C., 25th of July, 


1838, 2 Jurist, 886. Now on appeal 
to the Lord Chancellor. . 



OUT 01: ENULA:-i D. 


IGj 


h(l
 heclI alrcil(ly -;aid cOllcerning the illegality of tloIn...stic 
charities uf a certain tlescriptiou, and of the cy-prcs appJ i- 
cation of the fund ùy the conrt. In respect of gift
 to 
foreign c..laaritil's, the old la\\ is still capahle uf being 
cllf,Jrccd where the donors or donees arc not qualified 8ub- 
j 'cts of relief" ithin the Ineauing of the H.elief Act
 (a). 
Th(
 2 & 3 " ill. I \T. c. 115, wl1Îch is in tenns confined to 
charities ,,'ithin Great Britain, luerely places such charities 
on the 
ame footing "ith tho
e of dis
enters, II. and not 
fu.,tlter or othernise." No dbsenting charities but sllch 
as are duly qualified both in respect of their foundations 
and uf the persons concerned in theu1, arc \varranted 
under their own Toleration Acts. N cither the Catholic 
l{elief ...\cts, nor the Catholic Charities Act, have a \\"ider 
operation than 'what has been giveJ) to the acts for the 
toleration of di"sellters. Beyonù that operation, the 
ancient law touching donations n1ade by !{olllan Catholics 
within the reahn, anù certain of its dominions in favour 
of foreign charities, such as it has been laiù down by 
Duke, and assented to by the courts in several moùerll 
cases, still obtains in all its force. Thus luuch, at least, 
is certain. But unle
:; the cases of JVest v. SlluttlelL'ortl", 
and The Attorney General v. Todd, Inn e LE=en erroneou
ly 
dccided, it is ilnpossihle to support tlu.' legality of gifts 
by ùonors here to l{olllan Catholic charities in any fo- 
reign COlln trie::" not beinó parcel of the queen's dOlnillioJ1
. 
If the l{elief Acts have not rcnlovcò the ùi
aùility, even 
frolll qualified Roman Catholic subjects, it is certain that 
the Charities _\ct ha& not, for it "a
 confined to Great 
Britain. If tho
e decisions, therefore, are no\\" la", aU 
such forl'ign charities are still within the rule of De 
Garcin v. Lau:son (b). There the testatrix had gi\ en 
legacic;:) tu foreign !{onlan Catholic establislJlucnts as 
,,'cll as dO.lle
tic, among which were the English Black 

 un
 at Paris, the Benedictine :\lon1...::, at Calubray, anù 
the English Bt.nedictinc ì\lonks of a place in Lorraine. 


(a) J ïd > m.ll', 11. 131. 


(6) 4 Yes. 433, l1ote. 
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Lord Rosslyn held that all the legacies were void, and 
declared that those in particular to foreign establishments 
must be taken to be contrary to the policy of this country. 
By the French Conventions Act (59 Geo. III. c. 31), 
con wissioners of liquidation ,vere elnpo\vered to dis- 
tribute certain funds raised by the French government 
for liquidating clairns by British subjects, in respect of 
moveable or immoveable property confiscated illegally 
by the French authorities, at the beginning of the re- 
volutionary war. A claim was made in 1825 under this 
act by the Rev. Mr. Daniel, in respect of the Roman Ca- 
tholic seminary at Douay, \vhich had been exempted as 
British property froln the decrees of the Convention for 
the confiscation of ecclesiastical property as such, and 
had, afterwards, on the breaking out of the war, been 
confiscated by the same Convention under the general 
decree then published in respect of property owned in 
France by British subjects. The cOlnmissioners aUow"ed 
the claim, but declared the crown entitled; and Lord 
Gifford, on appeal to the privy council, affirlned their 
decision, on grounds of public and religious policy (c). 


(c) Claims of the Rev. Mr. Daniel, 1825. Printed Paper. 
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TnE obligatory force of every law is confined to the 
country in ,,,hich it is established (d). But the ;:,uhjects 
of that country on \\"hOIH it ha
 once attached, cannot re- 
lease theIllscl \'CS of all their obligation to it by a chang-e 
of their domicile. All that is btrictly local, strictly 
luunicipal, "ill, indeed, havc ceasecI for thClll. But they 
carry with then) their natural duty of allegiance, and 
their natural right to protection fronl their SO\ ereign. 
ThesC' cannot 1Je forfeited, cancelled, or altered by any 
change of tillIe, place or circul11stance, nor Ly anything bu t 
the united concurrence of the legislature. As the prince 
i
 al" ays uIHlt)r a con
tant tie to protect his natural born 

U hjects at all tinlcs and in all countries, for thi
 reason 
their allegiance ùue to hiln i
 equally universal and per- 
Illanent (e). All the general rules of COllunon lan, there- 
fore, for the protection of the subject in hi
 person and 
hi
 property, acconlpany hÏ111 "herever he 
oe
. If an 
uninhabited country be occupied, and planted by English 
suhjects, the COlnlnon rules of inheritance and bucces
ion, 
anù in fÌlIC all those general ]aw
 'which are be,;t Je- 
scrih(\cI a
 the birthright of Engli
lllllen, are iunuediately 
there in force. \Vhatever in the En
lish Ian i., applica- 
ble to their 
itllation and that of tlu.\ir infitnt colony, tltey 
1I11bt hl) con
icJered a
 ha,.ing carried thither with theul- 
selve.. (f). But the artificial refinelnents and di
tinction
 
incident to the property of a great and cOlulllereial peo- 


(d) ) fiurge, {'omm. p. 2:>. 
(e) 2 Cox's P. \\ nb. 121, 1 HI. 
('001111. Ji6. 


(f) Salk. HI, GGG; 2 Cox's P. 
\\ illS. ;5. 
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pIe, the la,,'s of police and re\Tenue, such especially as 
are enforced by penalties, the mode of maintenance for 
the established clergy, the jurisdiction of spiritual courts, 
and a nntltitude of other provisions, are neither necessary 
r.orconvenientfor theu1, and therefore are not in force (g). 
In conquered or ceded territories, the rule is very diffe- 
rent. There the conqueror, by saving tl1e lives of tIle 
people conquered, gains a right and property in such 
people; in consequence of \vhich he nlay illlpose upon 
tIleUl \vhat laws he pleases. But until such laws are 
gi ven by the conquering prince, the la\vs and custOlDS of 
the conquered country shall hold place; unless where 
these enact any thing that is malum in se,-or are silent; 
for in all such cases the la,vs of the conquering country 
shall prevail (h). And upon either of these cases arising, 
it is apprehended that the rule as to the applicability of 
English law v{ill be the sanle as in the case of a colony 
by plantation; and that only so 111uch of it as lllay be 
adapted to the cirCulllstallces of tIle conquered or ceded 
territory, and its inhabitants, ,viII be construed to extend 
to it and them. Another distinction has been attell1pted 
to be introduced. It has been said (i), that there is a 
diyersity between the conquest ofa kingdom ofa Christian 
king, and the conquest of a kingdoln of an infidel; for 
that in the latter case, if the conqueror be Christian, 
there ipso facto the la,vs of the infidel are abrogated, for 
that they be not only against Christianity, but against the 
la\v of God and nature contained in the Decalogue. In 
such cases, it is added, until he establislnnent of 1110re 
certain la,vs among them, the king and his judges shall 
judge theln and their causes according to natural equity, 
in such sort as in ancient time before 111unicipallaws \vere 
given. \Vithout l1azarding any conjecture as to the prac- 
tical difference between natural equity so understood 
and C01l1IDon la,v, it is doubtful ,vhether this position can 
. 


(g) 1 Bl. Comm. 124. 
(h) 2 Cox's P. Wms. 75. 
(i) Calvin's case, 7 Rep. 17, b., 


and see 2 Cox's P. Wms. 75; Show. 
P. C. 31. 
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Lt.) 
upportcc.l to any c
tent. I II Campbell v. IlliZi (k), it 
\\ a' 
aid L} Lord !\] an
field, that the exceptioll a:-; to 
pagall
 in ("lllvilt's ('a
e v. as alJsurd, and unly showed the 
uni,'crsalit) and êllltiquitJ of the IHaxiu), that the taws of 
a couqu{'rt'd country continue in force until they are 
altered b} the COn(pH
ror. ror that di
tillction could not 
c
i
t before the Christian era, and in all prohabilityarû...e 
frotH the cnthllsiaSll1 of the cru:-;alles. TIJc:,e expre
sions 
of Lorù 3Iansfield werc refcrred to b} Lord Brougham 
with apprul)ation, or at least with respect, in a recent 
ca"'e deciùed by the judicial counnittcc of the privy 
council (l). The better opinion, therefore, woulli 
een\ 
to Lc, that there are but the two lilllitations already 
JHcntioned of the rule that the laws of e,"en an infidel 
countr
', after conquest, will prevail, unless otherwise 
providt'tl by the conqncror. Tho:-;e lin1Ïtations are, that 
\'. here they COllllllanÙ what is malum in se, or ,,-here they 
a.oe silent, the natural equity of Lord Coke, which is the 
COlllluOn law of the conquering country, will pre' ail: 

llhject, however, to the flualification already quoted front 
Blackstone, as to 
o 111uch of it a
 shall not be applicable 
to the conquered country or its inhabitants. ""Ilutever 
Jl1aJ he the di
ti]lctions between the t\\ 0 cla
5es of colonic..; 
on other points, it i:, clear that there is none in thi
. 
\Vhether the colony be one of plantation, or one of ce:-,
ioll 
or cOJlque
t, the general rules of English la,,", and only 
t)uch of these as are applicable to the colony, and not 
luerel) to the Iuother country, are in force within it (JJt). 
It i
 110t difficult to lllake the application of these 
principles to the English la.ws affe{"ting R01l1aU Catholics. 
They arc laws of police, for the nlo
t part enforceù by 
l'elJaltic
. The)' al.C fouuùed upon a policy that is peculiar 
to the country in \\ hich they had their birth. Theyappl,y 
to O[L 
tate of :-,ocit'ty, HlliCh of ,\ hich ha
 di
appeareù frolll 
the f'oil of that cOJlntrv , and of which nothin cr what<
\ cr 

 ö 


(k) (;0" p. 208. 
(I) 1 
loort:, 2;3. 


(Ill) 1 :\Ioore, {Jr. C. C. 175. 
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is discoverable anlong our conquered or our planted colo- 
nies. They were, above all, designed for the pronlotion 
and security of the Established Church, and in aid of its 
spiritual jurisdiction. Of the laws that ,vere passed for 
the direct attainment of the same end, not one, as we 
have seen, is either necessary or convenient for the colo- 
nies, and therefore is not in force there, unless especially 
extended by statute. Like the various Mortmain Acts, 
the penal laws against ROlDan Catholics are, in the words 
of Sir Willialn Grant (n), " wholly English, calculated for 
purposes of local policy, complicated with local establish- 
lllents, and incapable, without great incongruity in the 
effect, of being transferred into the code of any other 
country." And there is a reason for this. The privileges 
belonging to the Church of England, as by law at present 
established, were certainly conferred by various statutes 
passed immediately after the change of religion in tbe 
16th century. Now', "Tith respect to privileges, the tenor 
of the grant is to be strictly observed. They are dero- 
gatory to conl111on law, and ought to be very strictly in- 
terpreted; for laws that derogate to comlllon Jaw bave 
been styled disabling laws by jurists. Besides, the esta- 
blishment of a church, and not its particular doctrine, is 
that which renders it parcel of the constitution. N o,v 
the acts by ,vhich the Church of England has been esta- 
blished, COllIe evidently within the already cited language 
of Blackstone, as laws for the maintenance of the clergy. 
They may be even classed anlong revenue laws also, for 
tithes and rates are alike taxes; the former are called 
real taxes, the latter personal. But whetber "re consider 
the laws of England against Roman Catholics as laws of 
police, of territorial policy, or of ecclesiastical discipline, 
the principle by which to judge them is much the same. 
In any vie"T of the question they are ll1unicipal laws 
passed or adopted in invitum as respects their lllatter or 
object, and in open derogation to the COm111011 la,v of 


(n) Alt. Gen. v. stewart, 2 1VIer. 163. 
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Blackstonc anti thp natural equity of Cokc. N o'v the 
rule is certain enough, as Suarcz puts it, that all la,,"s 
in,'adiug, (h>rogatiug to, or qualifying comlnon law, and 
all laws conferring privilegec;, are odious and disahling, 

nd to be jealously confined in the interpretation. If 
the
' c
P"c
s any Jctf'rluinate place, they are only yaliJ, 
he 
ays, for that place ;-if they refer to any ùetefJuinate 
nJattcr, thl'Y 
naùle only in respect of that matter (0). 
"henever, for any of the above reason
, a statute is 
hcconle inapplicable to the colonies, the COlnnlon Ian., as 
it "a
 hefore the statute passed inlnlcdiately revi\'es, alld 
is in force there. This rule was recognised by Lord 
1\1ansfield as applied to the case of an attenlpt to briLe a 
privy councillor to procH re an office in J alnaica (]J). After 
noticing the statutes of 12 llich. II. c. 2, and 5 & 6 Ed,v. 
"1. c. 16, his lordship ohserved that they did not extend 
to J 
uuaica, although enacted before its annexation to 
tbe crowll. "If J anlaica "
as considered as a conquest, 
they would retain thcir old 1a,ys, till the conqueror had 
thought tit to alter theln. If it is considered as a colony, 
<,vhich it ought to be, the olll inhahitants having left the 
island,) then these statutes are positive regulations of 
poJice, not adapted to the circnlllstances of a ne\\t colony; 
and, therefore, no part of that la"
 of England which every 
colony, from necessity, i
 supposeu to carry ,vith thenl 
at their first plantation. . . . So that it turns upon the 
conUllon law." And, as there ,vas no doubt that it 'ya
 
also an offence at conullon 1aw., the rule for a crinlinal 
information wa.;; made absolute. The converse of this 
rule ,\ a:' rccogniscll in th. faTll0US case of the ::;]a ve 
SOlller
ctt (q). The British legislature had, by nunlerou
 
enactmcnts, cncouraged the African 
la\"e tradc, alJtl 
sanctioned slavery in the colonic
. But the Court of 
(!uccn's Bcnch declared the principle to bc, that the 


(0) De Lehibus, lib. v. cap. 3, 
5.1, lj; lib. viij. cap. I:), s.l; cap. 
22, s. 1-1; cap. 2tJ, II. :{. 


(p) Re.1- v. Vaughan, 4 Burr. 
2;)UO. 
(q) 20 St. Tr. 71. 
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:status of slavery was, nevertheless, "a IU unici pal rela.. 
tion ;-an institu tion, therefore, confined to certain places, 
and necessarily dropped by passage into a country, where 
such ll1unicipal relation did not subsist. The negro, 
llHtking choice of his habitation in England, had sub- 
jected himself to the penalties, and was therefore entitled 
to the protection of its laws." And in another case it 
was said that (r), "the law of slavery is a law in invitu'Jn." 
. . . . . . "When they [the slaves] got out of the terri- 
tory where tIley becanle slaves to the plaintiff, and out of 
his power and control, they were, by the general law of 
nature, lllade free." The status of slavery was the 
creature of municipal regulation, and could not exist in a 
country where that regulation 'vas not in force, although 
recognised by the la,ys of that country ,vithill certain 
limits. But the rule is capable of a wider application. 
In general, personal disqualifications, not arising frOtH 
the law of nature, but n1erely from the principles of 
Illunicipal law, and especially such as are enforced by 
penalties, do not obtain beyond the territory where they 
,vere first imposed. IIence, says a learned author of the 
present day, the disqualifications resulting from heresy, 
excolnlllunication, popish recusancy, infaIuy, and other 
penal disabilities, are not enforced in any other country 
except that in which they originate. They are strictly 
territorial. So, the state of slavery will not be recognised 
in any country, \vhose institutions and policy prohibit 
slavery (s). The modes of regarding the question may 
be various, but the principle they illustrate is one and the 
same. It rests on grounds which are quite indisputable. 
Applied to the subject-matter of the present treatise, the 
conclusion is simply this. Colonies, although parts of 
the dOlllinions of t.he cro\vn, are not parts of the realnl (t). 
Therefore the various penal laws enacted against Itolllan 
Catholics within this realm, unless expressly extended to 


(r) 2 B. & Cr. 463. 
(8) Story's Conflict of Laws, cll. 


4, s. 104 ; Co. Litt. i9, b., note 44. 
(I) 3 lnst. 11, 11 1; 4 Inst. 124. 
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all the dOluinions of the crown, hall no effect lJcyolul the 
),t'nhn it
clf. The lcgislature of the nlother country con- 
tinued, indeeo, in po,::; 
S...iOll of the hahitual sovereignty 
over tho
c ùUlninions, but in the abscnce of a particular 
ntH! di
tinct provision in that he]Jalf, JJone of the measures 
concerning police, revcnue, or religion, nor indeell any 
other TIluniripal relatio1I5 enactell by it, were actually in 
fOI"ce in our tran"'Ularine possession:,. Those enactment
, 
of course, which were expres;:,cù to extend to the general 
dOIllinion
 of the crown, tuok effect accordingly. IJut 
enactnH
nts of this kind are cOluparati\'ely fcn. .Aud it 
is equaJly clear upon principle, that even ,,'here the heirs 
antI ",ucces
or
 of th(:t actual nlonarch \, ere Tuentione<1, 
which wa
 of still rarer occurrence, the test of non-appli- 
cability, already luentioned, ,voulll be a lllost effectual bar 
to the ope,'ation of the acts in q nestiou, a'3 to colonies 
planted or conquered suhsequently to the passing oftheul. 
They 
hould be invariably read as though they were in 
terlllS confined to the " actual dOll1i.lions" of the crown 
at the respective periods of their enactDlent. But it 'was 
l)(
rfectly competent for the local legislature in each 
colony to extend to it, under the sovereign control of the 
inlpprial parlialnent, all Of any of the acts of that body, 
or to i}npo
e new or additionallScYeritie
. But" ith the 
qualifications that have Leen stated, stiH the principle is 
this ;-the la".s of England, which declared popery an 
illegal reJigion, anù the profession of popery a crinle, the 
penalties" hich enforced those la" S, and the presumptions 
to ,,'hich their policy gave birth, were purely the creatures 
of Inunicipal regulation, and in their cau.;:c{O;, objects, and 
cirClnlhtallCe
, purely territorial, and deyoiù of all au- 
thority or capability of enforccDlen t beyond the territory 
for which they 'V'ere designed, and ,vithin which they 
,,"ere enacted. 
It nlay be objected against the view here taken of the 
penal laws affecting ROluan Catholic
, that it has been 
ff.cqncntly held that they are to be extended, not con- 
finpd, upon the principle thdt summa est Ie.?: quæ pro reli- 
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gione facit, and that laws intended for the prolnotion 
of public policy, are to be accounted remedial laws, 
although enforced by penalties. But to this it must be 
ans,vered, that the decisions in question, which have 
received their notice in the proper division of this trea- 
tise, proceeded upon circumstances that had their growth 
within the reahll, and not its transmarine dependencies. 
It is perfectly consistent with those decisions to lllaintain, 
that the saIlle laws, ,vhich in England deserved to be 
accounted remedial, deserved to be ranked ,vith penal 
laws in the possessions of the crown lying out of Eng- 
land. The public policy ,vhich made theln rel11edial in 
the realm had no existence, as ,ve have seen, in tl)e plan- 
tations. Deprived of this support, the essential cha- 
racter of these laws-their penal character-prevailed 
over all considerations of a purely local, territorial, and 
British origin; and tried by the unerring test which the 
authorities already quoted have consigned to us, it is 
inlpossible to pronounce in favour of the inherent appli- 
cability of such laws to the transmarine dominions of the 
British crown. The common law alone I11ust be left to 
determine the Roman Catholic status in those distant 
possessions. And the comnlon law contains none of those 
disabilities. There never ,yas' "a single instance," as 
Lord Mansfield most truly observed, " froln the Saxon 
times down to our own, in which a man was ever pu- 
nished for erroneous opinions concerning rites or l110des 
of worship, but upon some positive law. The comnlon 
law of England, which is only comlnon reason or usage, 
knows of no prosecution for mere opinions. For atheist11, 
blasphemy, and reviling the Christian religion, there 
have been instances of persons prosecuted and punished 
upon the conlmon law. But bare nonconformity is no 
sin by the common law" (u). 
The conclusions to which we have conle, have been 
rather acquiesced in by the courts and the legislature, 


(u) 2 Burn's Eccl. Law, 218. 
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than ll1aùc the 
u1
ccts of ùistiuct and express dpcisioll 
01. t'nactnlent. The colonies have becn suffered to legi
- 
late npon thcse subjects after their own peculiar notions, 
,vithout any exerci
e ()11 the part of the cro\vn or parlia- 
rnent of their UHdoubtcd right of control, and without 
its bcing pretenùeù for a lllOlllcnt that in doing 80 the) 
have intermeddled with the principles of the British 
con
titntion. \Vhen qupstiolls llave arisen at '\T est- 
}uinster, disclosing circunlstances ,vhich, if occurring in 
ElIg]and at the tillle ,vhen they occurred in the colonic& 
of England, would haye afforùed au iUlperative ground 
for the 
cvere interposition of the courts (x), it ha;:, been 
(lssulued on Loth siùes, and not di
agrecd to by the 
bench, that a change of locality, and an alteration in the 
law, were so far identical ,,,ith one another, that colonial 
transactions of a ROlnan Catholic character, to whatever 
other ohjections they luight be exposed, ,vere not opcn 
to that one at least which affected all transactions of the 
C;aIDe character "hen they occurred in England; VlZ. 
their general illegality within the popery lan"s. So 
early as the reign of .JatHeS the First, \ve finù that thi
 
doctrine had presented itself to the notice of the courts. 
It \vas relnarked by Sir Eùward Coke, in Rex v. TVintel. 
and otllers (y), that " it is no,v q ncstioned and doubted 
whether the la,v of recusants and reconciled persons do 
holJ for Ireland also and the parts beyond the 
ea
: that 
is, ,,-hether such a
 "-ere there reconciled [to the see of 
Ronle] be ,yithin the C0I11p3'3S of the statute or not." 
In a late case it (lppeared that the testator ,vas a 
P..ench officer donlÌciled in British India, ,vhere he died 
in 1801. By his ,viII, dated OJ) the 1st of January in that 

 ear, ht.' ga\ e several charitable Lequest
, and al110ngst 
other., one " to the relief of the poor of Chandernagore, 
and to ùe nlanaged by the head of the French church, 
either cnrate, priest, or other; also to be delivered to 


(.r) De Garcin v. Lalfwon, 4 Yes. 
i33, note; and the Rev. 'Ir. Daniel's 


claim, anfe, p. 166. 
(y) 2 How. 
t. Tr. 179. 
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the poor daily, at a fixed hour, at or near tile gate of the 
Cll urch of Chandernagore." He directed that there 
should be a carved stone on the ,vall of that church, with 
an inscription stating the an10unt of the bequest, :lnd 
that it was the gift of " IVlajor General Claude Martin, 
born at Lyons, aged . . . years, and died the . . . of 
. . . . . and is buried at . .. Pray for his soul." The 
four suits for having the charities established were all 
instituted bet\veen the years 1816 and 1819; so that, 
even supposing the 2 & 3 'ViII. IV. c. 115 applicable to 
any charities whatever out of Great Britain, it is clear 
that this bequest ,vas not within it. It is also certain, 
that the directions about the inscription on the stone, 
and the ll1anagelnent and locality of the charitable trusts, 
,vould have attracted tIle notice of the courts in England 
at that tinIe, had they con1e before thenl in the case of an 
English charity. No observation, however, was Inade 
upon this point. In the course of the proceedings, the 
legacy was paid by one of the executors into the hands of 
the accountant-general, in trust in the information suit, 
and was to be appJied according to the will of the tes- 
tator. And upon the hearing of the appeal to the privy 
council, the sanIe silence is remarkable. It seenlS to 
have been conceded as undoubted la\v, that the doctrine 
which formerly subsisted here as to the illegality of 
Catholic bequests, did not extend to India (z). 
Thus, also, in the case of Cockburn v. Raphael (a), 
the testator, an ArnIenian Inerchant, was resident at 
1\ladras. His will was made in 1791, his death took 
place in the saIne year, and the suit for the administra- 
tion of his charity was instituted in 1825. He appointed 
F. Pusani, at that tiule a Illonk of the convent of S. 
Lazarus at Vellice to be the director and nlanager of the 
charity for llis life, with powers to appoint his successors 
in perpetuity; and in exercise of this power the nIonk 
in the following year executed at Venice a notarial act, 


(z) 1 :Moore, 175. 


(a) Ante, p. 162. 
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'" hf\1"pin he was c.1('
crihC'd as a ulon k of tlHl t convent, 
by \\ hich he nonlÏnateù hi
 "'aLbot-general and the 
U('- 
cessors of that prelate to be directors and 1nanagers in 
his ste:ul. The charity ,,-as to he a school for poor 
Arnlcnian boys. The Vice Chancellor of England est'l- 
blished it, Ul1tl conflrTlJcd tht' TIJa
ter's report in fi"vour 
of the luon1.s of b. Lazarus at Venice. Ilad this been 
an English hrqnest, it is very unlik
ly that hi honour 
would havC' decided in the saUle ,vay. The only Relief 
Act actually in force at the period of the iu"titution of 
the buit was the 31 Geo. III. c. 32; and by the 17th 
section of that act, the la". as to endoWlllents hy per
o11s 
professing the Roman Catholic religion ,vithin this rcahn 
and its actual donlinions ,vas especially reserved front 
the general operation of it. Had the penal laws, enacted 
at an earlier period against dispositions in favour of 
dOlnestic or foreign convents, colleges, or places of edn- 
tion, heen applicable to similar dispositions by ROluan 
Catholics resident ,vitbin the donlinions of Great Britain, 
hut not ,vithin the British reahl1, it is perfectly clear 
tllat they 'were saved by the 17th section of the statute, 
anù consequently that thC' court ,\'ould never have esta- 
blished, far less have interposed to execute, such a be- 
quest as the one then before it. It is tllerefore certain, 
that as fhI" as Ronlan Catholic residents ,,,ithin the actual 
doulinion
 of the realnl were concerned, the reser\ ation 
made hy the 31 Geo. III. c. 32, s. 1 Î, ,va" quite inoperative 
(lnl] nugatory. It merely declared that they were not 
to have, by virtue of that act, a right ,,,hich they pos- 

e
s
d already, and independently of any enactment. 
In a trcati,c so limited as the present, it ","ould be 
absurd to attelnpt a compilation of the l11ultituùe of 
laws affecting RonHlll Catholics, that obtain in the various 
colonial anù foreign posse
sions of this country. It iÞJ 
sufficient to be able to affifln that in all of theIn, ,\"hatever 
IIHlV be the local 111allner of its application
 tht> principle 
".hich has Leen here laid do,vn ha
 hef
n rollowell UI1- 
)1t

itatingly. The inheren1 rig-h t of the Ch Ilr('ht'\
 of 
N 
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England and Scotland to an exclusive estaLlislllllent ha'5 
J10t been asserted, or, if asserted, it has been ùenied; 
and the establishlnent, when it has taken place at all, 
lIas been made to depend entirely upon the good plea- 
sure of tbe local legislature. If the colonies have, at 
earlier periods than the present, seenled to guide their 
legislative proceedings in regard of ROlnan Catholics 
after those of the nlother country, even where the latter 
bad not been nlade to extend to the actual dominiol1& 
of the crown generally, it can only be said that these 
colonies, having a discretion, preferred to exercise it in 
the ,vay referred to. There was no obligation upon 
t}lenl. They were free to enact, and equally free to 
forbear to enact. But as to such of our colonies as have 
exercised the saIne discretion in an opposite spirit, ,ve 
]lave, in the confirnlation of their enactInents by the 
sovereign in council, or even in the simple fact of their 
not being disallowed, a renlarkable proof of the sound- 
ness of the principle laid down by the cited authorities, 
and its applicability in the nlanner here advanced. 
Anlong the latest instances where that principle has been 
tl1e Inost clearly recognised and carried into the fullest 
effect, the two crown colonies of New South Wales and 
Van Diemen's Land 1uay be particularly ll1entioned. 
By the Acts for the Adn1Ïnistration of Justice in New 
South Wales and Van Diemen's Land (b), the governors 
of those colonies, with the advice of their legislative 
councils appointed under the royal sign tnanual, are 
empowered to make such la,,'s and ordinances for the 
peace, welfare, and good governnlent of their respective 
colonies, as are not repugnant to those acts, or to any 
charter, letters patent, or order in council issued in pur- 
f\uance thereof, or to the laws of England (c). And all 
laws and statutes in force ,vithin England at the passing 
of the Ð Geo. IV. c. 83, anù not inconsistent with those 


(b) 9 Geo. IV. c. 83, amended by 
2 & 3 Vict. c. 70, and 3 & 4 Viet. c. G2, 


and continued by 4 & 5 Vict. c. 44. 
(c) Sects. 20, 21. 




OI.()fIi n
s A I\ H "LA 
1' A TloN
. 


liD 


acts, or \yith any such charter, &c., Rhall be applitù in 
the courts of tho
e respcctivc colonies, "so far as the 

anle can Le applied \\ ithin the ..;aid colonie
." The 
governors in council are re
pcctively elllpowereù to make 
declcu.atory or qualifJillg ordinances touching any Eng- 
lish laws and statutes antI their applicability; 
houhl 
a doubt arise respectin rr it. U util :,uch ordinances are 
Jluule, the sl1prclne courts are invested "ith the au- 
thority to pronounce upon their applicability (d). Thi
 
section is 11lerely declaratory of the COll11nOn law as to 
the application of Eng1ish laws to (loluinious 110t bcing 
".ithin the rcahll of England. \VÏthin six nlouths frol11 
the ùatp of e\ ery local law or ordinance, the goverllol- 
of the colony ,,"here it ha
 been enacted is to translnit 
it to one of the secretaries of state. In the l11ean\"hile 
it takes effect" ithill the colony from the period of its 
enrolnlent in the suprenle court. If ùisallowed by tbe 
imperial governnlent, it is nuB and voiù frotn the titue of 
publication of the disalIo\\ ance within the colony. If not 
disallo\ved \vithin four years fronl its first enachnent, it 
shaH be valid and effectual, and have full force (e). 
In exercise of the legislative pO\Verb conferreJ b
' the 
9 Geo. IV. c. 83, the following alnong other measures 
have heen adopted in Ne\\" South \Vale....., and in Van Die- 
IHen's Land, oJ the local legislatures; and they are no,,- 
in full force ,,,ithin tho"ie colonies tespectively. 
The K e\v South \Vales Act, 7 \'
ill. 1 \'. l\' o. 3 (f), re- 
cites, that it is expedient for the advancenlent of the 
Christian re1igion, and the proluotion of good nloral
 in 
the colony of 
 ew South \Vales, to encourage the ob- 
servance of public \Y"or
hip, and for this purpose to au- 
thori
e the i
sue fronl the revenue of the colony of sunlS 
to be applied in aid of the building of churches and 
chapel!', and of thp maintenance of Hlinisters of religion. 


(d) Sect. 24. 
(e) Sects. 22, 28. 
(f) An Act to promote the Ruild- 
in
 of Cburches and Chapels, and to 
:\ '2 


provide for the :\laintenance of :\Ii. 
ni5tcr
 of Religion in 1\e\\ South 
\Yalf's. Pop_srt} 29th of July. 18;
G. 
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It then proceeds to regulate the issue of public 1110neys 
for these purposes, and to linlit the alllount, except in 
the extraordinary case of a vote of the legislative council. 
\;Vith that exception, the minimum to be issued towards 
the erection of anyone church or chapel, with the minis- 
ter's dwelling, is to be 3001., the maximum is to be 1,0001. 
The issue of public lnoney is l1Htde contingent on volun- 
tary contributions to an equal amount being raised in 
every case. The highest stipend payable by governlnent 
to anyone officiating minister of religion, is to be 2001. a 
year, subject to increase by permission of the executive 
council; the lo\vest is to be 100l. a year. This scale is 
to be solely regulated by the nUlllber of adult persons 
su bscribing the declaration required by the act; 'L,iz.: 
that they are of the religious denomination for ,vhose use 
the church or chapel is intended. 'rhe salaries of existing 
lllinisters are saved fron1 this act. The governor in 
exeCll tive council is ell1po'wered to nlake regulations for 
the better accomplislnnent of the purposes of the act. 
Regulations ,,,"ere accordingly issued by the governor 
of N e\v South Wales shortly afterwards. Applications 
for aid under the act Inust be made through, and ex- 
plained and reconnuended by, " the Right Reverend the 
Lord Bishop of Australia, the Presbytery of the Church 
of Scotland, or the Right Reverend the Roman Catholic 
Bishop, on behalf of their respective churches"(g). Neither 
in the act itself, nor in the regulations 111ade under it, is 
there the slightest preference shown to anyone of these 
denol11inations. The numerical test is the only one ad- 
mitted. This act not having bpen disallowed to this day, 
and the four years from its passing having long since 
elapsed, it has no,v fun force ,vithin the 9 Geo. IV. c. 83, 
s. 2R. 
A stilllTIore decided application of the same principle 
is to be seen in the enactInellts \vhich have been made by 


(g) Syduey Gazette, 5th of Oct. " Religious Establishments." 
1836. Government order, headed 
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t}l
 licuh'II;lut-governor and legislative council uf , an 
Dicmcn's Laud, on tIll' 
a1ne 
uhject of religious c
taLlish- 
1)}pnts. By the local 'lct" I Vict. X o. J G, "hich pas
e.l 
the IcO"islati \"c council 011 the 27th of X ovcnl her, 1837 (Ii), 
(and \\ hich wa
 aUIPIHled hy anotlH.'r act uf tIle 
anle legi
- 
lahu.c, 4 Viet. 
 o. 16" which was pa.....:cù 011 the 21 st of 
SeptelH Ler, 184U,) it is rcciteJ, that it is expeùient to 
Jnake pro,"i
ioll by law for the t-'upport, fronI the colonial 
public revenue, of certain 1l1iuisters of the Christian re- 
ligion, and for encouraging in the lnanncr thereinaftt'r 
'tnelltiolleù the erection of places of public \\ orsh ip, and 
of 1l1inisters" dwellings for persons professing that re- 
ligion. It is therefore enacted, that npon 
ertaill con- 
ditions as to equal contribution and other conditions 
having been complied "with by the applicants, the lieute- 
llant-goyernor in executive coullcil1JJa.y, (unless he thinks 
the proposed erection an unneces
ary one,) issue froll1 
the colonial treasury any sun1 of 1110ney not exceeding 
1,0001., nor le
s than 3001., to be apportioned lJetween the 
church and the ministers' dwelling in ßlanner therein 
Inentioned. The buihlings are to be for ever dedicated 
to the purposes, and holden solely lor the uses, auù be 
appropriated to the ::;ervice of the particular religiou
 
denolllÌnatiuJl for" hich they werc origiually erected. If 
within ten nlile
 of any such place of ,vorship intended 
for member
 of the Church of Englaud, the Church of 
Scotland, or the Church of ROllle, there shall be resident 
not less than 200-(if in the t".o principal town
, or 80 
if eIsl'where)-frpe, adult, and subscribing" Jnenlberb of 
the denun1Ìnation to \\' hich it bclongs, the l11inister ,viII 
recei,.c 2uu1. a year from the colonial tre("
nry; power 
being' reservc.l to the lieutenant-governor ill legi
lative 
council to vote other 
alaries in special case
 not within 
the act. But no 
alary shan be i

ued to any lllillistCI. 


(h) An Act to make rro,"i
ion for 
the Support of certain 'Iini
ters of 
the ChrisLiau Heligion, and to pro. 


mote the Erection of Places of Di. 
vine ". orsbip. 
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not appointed in accordance ,vith the laws and principles 
of his o".n denomination of Christians, or not COnfiT1lled 
by the sovereign or the lieutenant-governor. Nor shall 
any salary be continued to a minister, after it has been 
certified to the local government by the proper ecclesias- 
tical authority, that he has been tried and found guilty 
by con1petent authority, according to the la,,'s or usages 
of the church to \vhich he belongs, of such particular in- 
stances of n1isconduct or culpable neglect, as, according 
to the san1e, renders such discontinuance of salary pro- 
per. Existing rights are saved from the operation of the 
act, by reference to the schedule annexed, where the 
churches and ministers, so exempted, are enumerated by 
tlleir ecclesiastical titles and their localities, under the 
triple division of "Church of England, Church of Scot- 
land, and Church of Rome." The four years having ex- 
pired on the 27th of November, 1841, this act is no\v 
valid and effectual within the 28th section of the 9 
Geo. IV. c. 83. 
With such striking exalllples as these before us of the 
manner in which the applicability of the principles of the 
British constitution of church and state to our distant 
colonies has been construed both there and at horrie, it 
is somewhat remarkable, that a few years ago a very 
different opinion seems to have been entertained on the 
subject. The 10 Geo. IV. No.5, (Local Act,) was passed 
by the legislative council of Van Diemen's Land on the 
20th of January, 1830, for the luere purpose of extend- 
ing to that colony the ROlllan Catholic Relief Act (10 
Geo. IV. c. 7). The prealuble recites the expediency of 
" preventing" (not removing) doubts as to the inherent 
applicability of the irnperial enactment. It has been re- 
marked by a learned author(i), that this act merely brought 
into operation an act of the British legislature which 
would have had effect there without any such introduc- 
tion. But this is not the true view to take of the nlis- 


<,) Clark's Colonial Law, 649. 
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apprclu"bioll of t1l(\ local legislature. 1'h.." real poilJt 
to be cOI)
itlcreù i
, that iu that colony there was at 110 
t ilBe any occabion for the intro(}uction of ::>uch an enact- 
tllent. Van DieJucu's Lan(} was colo1li
ed in 1804. It was 
not aluonp: tl}c actual ùon}inions bclonging to the reahll 
at tlip Ttassing of 
nch p('nal acts as were specially cx- 
tt'IHh'ù to 
uch. And as to slich as 'VCJ.e not ";0 ex- 
tl'ud('d, ,,-e have seen that they" cre ncver in force at all 
ht')"olHl the reahn. It is, at lea
t, clear that nothing can 
be inferred-from ,,,hat, after all, nlay have bcen Lut an 
abundant cautiousncss,-to the }>rej uelice of the rules of 
application hefore statcd. 
()u the effect of those rules, as to the Ia,ys respecting 
rf'ligion, passed hefore the Refol"lJlatioIJ, it is hardly nccc
- 

ary to '-ay a ,yorù. It has been ùeciùed, that the la" s 
oï Inortnlain, froln l\lagna Carta ùowJHvards, have no 
ptlect whatcyer ,vithin the colonies of the British crown. 
The colony of Grenada, aftcr cOIHluest by thc )Jritish fronl 
a Catholic power, secnled to afford peculiar r
ason
 for 
the application of a la\\' \vhich "as 
aid to strike at super- 
stition. But this argulnent ,vas quite discountenanced 
hy the court, antI Sir "ïlliaul Grant decided against the 
applicability contendeù for (ll). 
TJJat the disaùilities of alienage do not apply ,,'ithin, at 
1l'é1:,t, the COllllllcrcd or ceded donJÍnion.., of tI,e Rritish 
crown, has also been expressly decided. In a late 
ca....e (1), the testator was a. French otficpr, ,vho had !o'cttled 
in British India subsequently to its COn(plest, where he 
afterwards died, leaving a very largc anlount there of real 
alld pcr
ollal estate. Lord Broughall1, for the judicial COffi- 
luittee of the privy council, dcteruJined th
t the right of 
succe
bion to the testator" as in no way affected by the 
circnlllstance of his ùeing an alien; thc English Ian on 
the 
ubject not having been introùuced into British India, 
either by cxpre::>s enactment, or by an introùuction uf 


(4') .11/. (;rlt. v. Sleu"arl, 2 :\Icr. 
}:'6. 


(I) .lllayur (if Lyons v. TIle Eu.\l 
Iltlia CUl/ljJOIIY, 1 :\toOrt
, 272. 
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such other parts of the English huv as would Jraw tbe 
law of aliens along ,vith it; and not having an inh
rent 
application there. The practical benefit of this decision 
1l1ay be of no small value hereafter, upon a question 
arising as to lands held within a ceded territory upon 
charitable trusts, by aliens,- ministers of the. Ron1an 
Catholic Church,-but who have not been naturalised in 
accordance ,vith English law and practice. 
D pon the san1e principle as that ,vhich excludes the 
operation of the MortnutÏn and Popery Acts, it is equally 
clear that neither the statutes of provisors nor those of 
premunire can possibly have an inherent applicability to 
such of the possessions of the British crown as do not 
forIll a part of the United Kingdom. 
In fine, the status of ROlDan Catholics ,v.ithin our 
conquests 111ust be governed by the pre-existing huv of 
that place, until it has been altered by the conqueror. If 
the local legislature of any of our colonies has thought fit 
to enact laws affecting the status, and they have not been 
disaIlo,,'ed in England, they bind that particular colony. 
Such of the English acts as are expressed to extend to 
the don1Înions of the cro\vn generally, are in force 
within such only of the British don1inions as were ae.. 
tually held by the cro\vn at the several periods of their 
enactnlent. But subject to these qualifications the rule 
is broad and clear. The status of Ronlan Catholics in 
all our present possessions, lying \vithout the reahn, 
relnains precisely what it was before the passing of a 
single act upon the statute-roll. The COlnnlon la,v alone 
defines and ascertains it. And the C0111nlOn la,v of 
Eugland, ,vhich is only COInn10n reason or usage, knows 
of no lIlolestation for even erroneous opinions concerning 
religious belief, or rites or modes of ,vorship. Bare 
nonconfonnity is no sin by the COnllll0n ht\v (In). 


(m) Per Lord .Mansfield, in Evans Burn's Eccl. Law, 218. 
v. 7'he Chamberlain of LO'/I,don, 2 
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ADJUR.\TIUN. 
Of the realm, when compelJed, 45. 
DilSobeùience in respect of, how punished" 46. 


ADYO'YSOXS. 
Held by Roman Catholics, 13. 

Iay be I:)old to bona fide protestant purcha
ers, 14. 
..\nd may be devised out of the family, ib. 
..\nd protestant patrons may give or sell to Roman Calholic
, ib. 
Secret trusts of, how discovered, 15. 
Disability confined to presentation, 17. 
'Yhen one tenant in common may present, ib. 
'Yhen the ..\rchbishop of Canterbury, ih. 
'Yhen the queen, ib. 
Held by corporations, ib. 
ALIE
AGE. 
Disabilities of, do not extend to conquered colonies, 183-4. 
ALIENS. 
Registration of, 50, 54. 
APPEALS, &c. 
To Rome forhidden, 68-71. 
Indirect permission of, 139. 
A R)I S. 
Recusants keeping, 47. 
:Xonjurors keeping, 50. 
B.\prIS
fS. 
'So longer registered in general, 96. 
Registration of name given in, 93-
1. 
Old registers of, how far authentic, 96. 
How authenticated under the 3 & 4 Yict. c. 92, 98-100. 
Of chilùren of recusants, 37-9. 


BIRTHS, UEATB
" \X)) 
L\RRL\GE
, 38-9, b6-96. 
RIRTIIS ..\
D DEATHS. 
How to be registered, 92-5. 
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BURIALS. 
Of recusants, 37-!). 
Old registers of burial, how to be authenticated, 98-100. 
CHARITIES. 
(Roman Catholic) Legality of, 108-127. 
Under the Relief Acts, 110-13, 117-18, 127, 156. 
Under the Charities Act, 112-27. 
Of disqualified papists, 131-4. 
Cyprès application of such, 132-4. 
How enforced in courts of justice, 135-55. 
Must be clearly intended by the gift, 135-8. 
Foreign charities, 156-66. 
'Vhere the courts will not interfere with foreign charities, 157-8. 
'Yhere they will interfere, 158-64. 
Illegal foreign charities, 164-5. 
In the colonies, 175-83. 


CHURCH GOVERNMENT AND CLERGY, 23. 
Prelates and their styles, ib. 
'Vearing habits of their order, 21, 24. 
'Vhether priests are removeable at the pleasure of their prelates, 
105-6, 153-4. 
Legal consideration of, 139, 144-6, 152. 
Redress obtainable at law by priests against arbitrary conduct, 
140-4. 
The 1ike in equity, 147-51. 
Inadequacy of redress, 154-5. 
Patronage and visitation, 151-3. 
Tenure of spiritual offices, 153-4. 
Recognised by express enactment in certain colonies, 179-82. 


CHURCHES AND CHAPELS. 
Registration of, 19, 20. 
When it must be shown, 140-1, 144. 
For celebration of marriages, 87. 
Protected by statute, 103. 
Exempted from rates, 104. 
From assessed taxes, ib. 


CHURCH (ESTABLISHED). 
Roman Catholics excluded from, 12. 
Dissuading from service of, penalties, 27. 
Forfeitures for non-attendance at, 35-9. 
Disabilities incurred thereby, 39-48. 
CRURClI AND rOOR'S RATES, 103. 
Roman Catholic buildings exempted f.om, 104. 
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CIIUR(,II'Y
\RDEXS. 
Duties as to papists and recusants, 63-5. 
COLLEGES t!)UßLIC). 
FrOln what, Roman Catholics are excluded, 13. 
(;OLLEGES (ltO
L\X CATHOLIC),34. 
Excepted from the first Relief \ct, 110. 
But not from the second, 111-2. 
L('galised by the Charities Act, 112-13. 
14'oreign colleges, 5ô-9, 116. 
(,OLO
IES A:\D PL.\XT.\TIUXS, 167-84. 
Applicability of British laws in general, 16j-9. 
Of religious law51, 169-84. 
'Yhether municipal disabilities extend to them, 171-3. 
)Iortmain, 170, 183. 
Local church establishments, 177-83. 
CO
I.'ESSIOX (AURICUL4\R). 
Law of the Roman Catholic Church concerning, 75-6, 78-g. 
'Yhetller privileged in courts of justice, 75-84. 
Seal of, has a different obligation in the Roman Catholic and 
established religions, 78-9. 
Practice on this subject in Ireland, 80. 
Rule adopted in the United States and other countries, 76. 
Etfect of obliging priests to disclose confessions, 77-8, 80-4. 
COURTS. 
IIave no judicial knowledge of Roman Catholic discipline, 1-14. 
CRO\YX (THE). 
I,imited to Protestants, 10. 
Aù,'ising-, 18. 
DIS.\ßILITIES. 
Of Roman Catholics in general, 10-28. 
In particular, 29-65. 
nIS
E:\lERS. 
Equality of Roman Catholics with, 113, 120, 127. 
ECCLESI.\ 
TICAL COURTS. 
Roman Catholics cannot hold office in, 12. 
Censures of nonjurors, &c., 39-4 0 , 42, 63. 
EDüCATIOX tPOPISII). 
.\t home, 54-5. 

\broad, 56-9, 156. 
EXCU
I 
l U
IC.\TIO:\. 
Of recusants, 39. 
ConseqHencc
 of it, 10, .12. 
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FOREIGX PRIESTS. 
In England, 33-4, 54. 
Service, nonjurors in, 51. 


GREAT SEAL (THE). 
Not to be held by Roman Catholics, 12. 
GUILDS, BROTHERHOODS, &c. 
Conveyances to, 130-l. 
HIGH COMMISSIONER (THE). 
Cannot be a Roman Catholic, 12. 
JESUITS AND MALE REGULARS. 
Particu1àr disabilities of, 25-7, 33-4, 54, 114. 
Abroad, 56-9. 
INFANT FELONS. 
Powers of Court of Chancery as to, 102. 
Must be exercised for their spiritual benefit, 103. 
IRELAND. 
Roman Catholics cannot be viceroys of, ] 1. 
Poor law of, provisions as to worship, 100. 


LICENSES. 
To jesuits, recusants, nonjurors, emigrants, &c., 18, '26, 44-5, 
49, 57. 
To keep school, 55. 
Vide MARRIAGES. 


LONDON. 
N onjurors residing near, 50. 


l\IANDAMUS. 
To restore or to admit a minister, when grantable, 140-4. 


l\IARRIAGES. 
(By Roman Catholic priests), 86-92. 
When felonious, 92. 
Of Roman Catholics, not celebrated by priests, 91. 
How celebrated when no registered building within either district, 
88, 90. 
Old registers of, how far valid, 96-8, 100. 
Cannot be authenticated under the statute, 100. 
Of recusants convict, 37-9. 



IARRIED 'VOMEN. 
Recusants, 37-9. 
1\1...\S8. 
Saying or hearing by nonjurors, 53-t. 
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MARSES FOR TIlE DEAD. 
'Vhether legacies for, are illegal, 114-25. 
Conveyances for, 130-1. 
'IORT
L\IX. ride 
TATUTES. 
Law of, 113, 128-31. 
Does not extend to the colonies, 170-183. 


NE'V SOUTH 'VALES. 
Church Establishment Act, 179-80. 
O
\THS. 
Offence of not taking lawful oaths, 48-52. 
.Allegiance and supreInacy, II. 
Declaration against transubstantiation, 14, 16, 48. 
Hanoverian succession oath, 4, 19, 52, 61-2. 
Roman Catholic oath, 4, 60-3. 
Time and place of taking, in general, 5. 
Hy peers, &c., 6, 48. 
By candidates and electors, 6. 
By corporate officers, &c., ib. 
By officers of the crown, 6, 8, 49. 
By ecclesiastics and teachers, 7, 13, 20. 
By naval and militar}" officers, 8, 49. 
In miscellaneous cases, 8. 
How registered, 9. 
Scruples of Roman Catholic nonjurors, ib. 
Consequences of not taking it, 2,9, 48-52, 60-3, 140-1, 144. 
OBITS. 
Conveyances for, 130-1. 


OFFICES .A!\D CHARGES. 
Disabilities of recusants, 43. 


OFFICES OF TRUST, &c. 
Disabilities of nonjurors, 49. 
Parliamentary, municipal, and parochial dic::abilities of priests, 
106-7. 
PAPISTS, OR P
\PISHES. 
A name of reproach, l. 
'Vhen introduced, 1, 2. 
\Yhen laid aside, 2. 
Presented to the courts, temporal and spiritual, 63-5. 
Notions as to their an ti-social doctrines, I o
-I 0, ] 18-19, 12-1. 


PARLIA
IE
T. 
Seats in, 6, 48, 106. 
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PO PEe 
Maintaining his power, 3]. 
Putting in ure his bulls, 32. 
POPERY. 
Promoting or professing, 52-60. 
'Vhy illegal, 108-10, 118-19, 124. 
PR.iE
IUNIRE. 
Law of, 66-73. 
How far qualified by the Relief Acts, 68-70. 
Does not extend to the colonies, 184. 


INDEX. 


PRA YER. 
Form of common prayer to be used by nonjurors. 53. 
PRAYERS FOR THE DEAD. 
Gifts for, how far legal, lJ 4-22. 
In the protestant denominations, 121
2. 
PRELATE (FOREIGN). 
Extolling the power of, 30. Vide POPE. 
PRESENTATIO:XS. See ADVOWSONS. 
Vested in Roman Catholics, how exercised, 14. 
Ecclesiastical, and others, how far distinguished, 16, 17. 
Disability, confined to, 17. 
Vested in corporations, ib. 
PRESEKT
IENT. 
Of papists and recusants, 63-5. 
PRIESTS. 
Exempted from assessed taxes, 104. 
Disqualified frOlll filling certain offices, 106-7. 
Elective franchise of, 105-6. 
'Vhen they must show their qualification at law, 140-1, 144. 
PRISO
ERS (RO
IAN CATHOLIC), 101-2. Vide INFANT 
FELONS. 


PRIVILEGED COMMUNICATIOXS. 
'Yhat are, and what are not, 76-8, 84. 
PRIVY COUNCILLORS. 
Licenses to recusants, 44:-5. 
Licenses to nonjurors, 49. 
Licenses to female and infant emigrants, 57. 
PROPERTY. 
N onjurors holding, 51, 60. 
PROTESTANT. 
Children of nonjurors, 60. 
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PHO\.I
UR
 _\l\H Pl"R\"EYORS. 
Law of, 68. 
In the colonieq, It;4. 


RgCO
CILIX( i. 
To the see of Rome, 32, 33. 
RECU
L\
CY, 4, 19, 29, 30. 
'Yhat is, 34. 
How punished, 35-48. 
RECUSA
TS. 
Going five miles from home, 44. 
Coming to court, 46. 
Coming near London, 47. 
Relief of, by nonjurors, 59-60. 
Ilow presented to the courts, 63-5. 


REGEXCY (fIlE). 
'Limited to l)rotestant
, 10. 


REGISTERS (RO)L\X CATHOLIC). 
Their effect in evidence, 96-8, 100. 
IIow authenticated under the statute, 9b-l00. 


REGISTR_\TIOX. 
Of chapels, &c., 19, 20, 87, 140-1, 144. 
Of hirths, deaths, and marriages, 38. 


RELIEF ..\CTS, 1-9, 86. Vide STATUTES. 
Objects of, 2,65, 68. 
Operation of, direct am] indirect, i 4 -85, 109-13, 118, 127, 1313, 
156, 165. 
Reservations as to illegal uses, 110-12. 
RELIGIO
. 
D 1 .lty of the sovereign as to, 110, 119. 
RELIGIOUS CO
l)IUNITIES. 
Their disabilities, 21, 2:2, 24, 25-7, 33. 


RELIQUES. 
Belonh1Ìng to recusants con,'ict 47. 
RO
IE. 
Intercourse with, 69-; 1. 


RO
I \
 CA Tn OLICS. 
Legality of the appellation, I. 
'\Yhen introduced, 1, 2. 
Two classes of, known to the law, 3, 9, 29, 110. 
Equality of, with dissenters, 113, 120, 12i. 
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ROMAN CATHOLICS-continued. 
General disabilities of, 10-28, 108. 
Particular disabilities of, 29-65, 131-4. 
Particular usages, in respect to judicial proceedings, 74-85. 
Charitable institutions at home, 108-55. 
Abroad, 56-9, 156-66. 
In the colonies, 166-84. 


SCHOOLS. 
Of religious, 22, 25. 
Reservations as to schools in the first Relief Act, 110-12. 
No suc!: reservations in the second Relief Act, Ill. 
Conveyance and endowment of sites for, 129-30, 139. 
From what, Roman Catholics are excluded, 13. 
From what, Protestants are excluded, 22. 


SCHOOLMASTERS, &c. 
When they must take the Roman Catholic oath, 7, 8, 13, 113. 
Registration of, 21-3. 
Consequences of disqualification of, 54. 
Their elective franchise, 105. 


SECRETARIES OF STATE. 
Licenses to jesuits, &c., 18, 26. 
Licenses to female and infant emigrants, 57. 
Registration of ambassadors' chaplains, 54. 


STATUTES. 

fagna Carta, 183. 
27 Edw. III. st. 1, c. 1, 66. 
38 Edw. III. st. 2, c. 1, 67. 
12 Rich. II. c. 2, 171. 
16 Rich. II. c. 5, 67-8,70-1. 
23 Hen. VIII. c. 10, 124, 130-1. 
24 Hen. VIII. c. 12, 70. 
25 Hen. VIII. c. 19, 70. 
--- c. 21, ib. 
37 Hen. VIII. c. 4, 117, 119, 123. 
1 Edw. VI. c. 14, 117, 119, 123-5. 
2 & 3 Edw. VI. c. 1, 53. 
5 & 6 Edw. VI. c. 1, 53,64. 
c. 16, 171. 
1 Eliz. c. 1, 30, 32, 69. 
c. 2, 35, 53. 
5 Eliz. c. 1, 31. 
13 Eliz. c. 2, 32. 
c. 10, 43. 



J"UE\. 


1 D'I 



TA TUTES-r011tilluecl. 
23 Eliz. c. ], 43, 53, 5:>, 69. 
27 Eliz. c. 2, 33, 56, 156. 
29 E1iz. c. 6, 35, 36. 
35 Eliz. c. I, '27. 
c. 2, 3,), 44, 45, 46. 
1 .J ac. I. c. 4, 5 5, 56, 57, :> 
 , :> V . 
:} .lac. I. c. I, Ô4. 
c. 4, 33, 36, 51,60,63-4. 
c. 5, 35, 37, 38, 3V, 43, 44, 16, .7, 57, 5
, 59, 6:1. 
i Jac. I. c. Ô, 35, 39. 
3 Car. I. c. 2, 33, 5ð, 39, 156. 
c. 4, 27. 
16 Car. I. c. 4, ib. 
1 3 & 14 Car. I I. c. 1, 5 j . 
c. 4, 53. 
25 Car. II. c. 2,7, ð. 49. 
30 Car. II. st. 2, c. 1, 46, 48, 49. 
1 \\ïll. & 
Iary, sess. 1, c. 8, 40. 
c. V, 50. 
c. 15, ih. 
c. lö, 107. 
c. 26, 15. 
11 & 12 'YiH, III. c. 4,54, 5j, 55, (\0, 61. 
12 & 13 'Vill. III. c. 2, 10. 
1 .\nn. st. 1, c. 30, 60. 
4 \nl1. c. 4, 10. 
12 Ânn. 
t. 2, c. 14, 14, 15. 
t Geo. I. st. 2, c. 13, 4, 19, 29, 52, 62. 
c. 50, 126-;. 
3 Geo. I. c. IS, 61. 
2 Geo. II. c. 31,49. 
9 Geo. I I. c. 21), 6s. 
c. 36, 113, 115, 12:-0,-30. 
11 Gco. I I. c. 1 i, 14, 61. 
26 Geo. II. c. 33, 100. 
G Geo. III. c. 53,4,19,52,62. 
1., Geo. III. c. 60, 1, b, 9, 54, 61. 
31 Geo. III. c. 32, 1, 2, 5, 7,9, 10, 13, 19-22. 24-27 J 30, 34, 52, 
:J4,61-2, 69, "0, 101, 103, 106-8, 110-12, liS, 133, 156, 
177. 
41 Geo. II I. c. 63, I OJ. 
43 Gco. HI. c. 30, 51, ()l. 
.
 Gco. III. c. 5
, 104. 
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STATUTES-continued. 
52 Geo. III. c. 93, 104. 
c. 155, 19-22, 103, 107, 112. 
53 Geo. III. c. 128, 7. 
57 Geo. III. c. 92, 8. 
59 Geo. III. c. 31, 166. 
c. 69, 52. 
7 & 8 Geo. IV. c. 8, 46. 
9 Geo. IV. c. 83, 178-82. 
c. 85, 128. 
10 Geo IV. c. 7, 1, 4-8, 10-13, 18, 21-7, 34, 38, 54, 60-2,. 
80, 106, 11], 113, 116, 121, 125, 127, 133, 156, ]82. 
1 'Vill. IV. c. 2, 11. 
2 & 3 'Vill. IV. c. 30, 103. 
c.115, 1,7, 13, 19, 22, 25, 107, 112-14, 116" 
119, 123, 125, 128, 133, 156, 165, 176. 
4 & 5 \Vill. IV. c. 73, 104. 
c. 86, 100-1. 
5 & 6 'Vill. IV. c. 38, 101-2. 
c. 76, 17, 107. 
6 & 7 'Vill. IV. c. 77, 17. 
c. 85, 38, 86-92. 
c. 86, 38, 92-6. 
7 'VilI. IV. & 1 Vict. c. 22, 38, 86, 88-9, U3-4, 96 
1 & 2 Vict. c. 31, 18. 
c. 56, 100. 
2 & 3 Viet. c. 70, 178. 
3 & 4 Viet. c. 52, 11. 
c. 62, 178. 
c. 72, 88, 90. 
c. 90, 102-3. 
c. 92, 96, 98-100. 
4 & 5 Vict. c. 38, 105, 129, 139, 154 
c. 44, 178. 


STATUTES. 
Construction of, 41, 43, 59, 156. 
Influenced by prevalent religious opinions, 122. 
Applicability to transmarine possessions, 169-74, l77-8, 182-4 


SUPERSTITIOUS USES. 
Under 31 Geo. III. c. 32, 24, 110-12, liS-. 
True definition of, 117-19, 122-5. 
In the colonies, 175-82. 
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TItE.\ 
OX (HIGH). 
In bpirituals, 30-3. 
Concealment of, by confe:;sors, 81-4. 


Y..\X DIE
IE
'S L.\
D. 
Church Acts, 180-2. 
Relief Act, 182-3. 
U:\"IYERSITIES ..\
D COLLEGES. 
From what, Roman Catholics are excluded, 13. 


YO'YS (RELIGIOUS). 
Respected by the courts, 84. 
WORKHOUSES. 
Roman Catholics in, 100-1. 
Restrictions as to visits of their ministers, 101. 


'YORSHIP. 
Restrictions on Roman Catholic, 19-21, 53-4. 
In gaols, 102. 
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CROSS'S TREATISE ON THE LAW OF LIEN AND 
STOPPAGE IN TRANSITU. 
In 8vo. price l5s. boards. 
1\. Practical Treatise on the Law of Lien and Stoppage in Transitu, em- 
bracing a general and comprehensive Definition of these I mportant Rights 
as affecting Mercantile and Commercial Transactions, and affording a clear 
and explanatory View of the statutory and equitable Operation of the former 
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Appendix of Precedents. By J. CHITTY, Esq., and J. HULME, Esq., Bar- 
risters-at-Lavv. 
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ing; and. Appendix of all the 
tatutes and the decided Cases in full, from 
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